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Food Drug-Cosmetic Law 


Gowedw el 


PAUL B. DUNBAR Shares 








Memories of Karly Days of Federal 


Food and Drug Law Enforcement 


This Memoir of a Former Commissioner of Food and 
Drugs Runs from the Time Dr. Dunbar Entered Federal 
Service—Only Weeks After Enactment of the 1906 
Food and Drugs Act—to Passage of the 1938 Act, Just 
a Few Years Before He Succeeded to FDA's Top Post 


N MAY 31, 1951, I retired as Commissioner of Food and Drugs 
in the Federal Security Agency, now the Department of Health 
Education, and Welfare. This ended an official career of nearly 44 
years in the United States Bureau of Chemistry and its successor, the 


Food and Drug Administration. 


Some of my former associates have suggested that I write ar 
formal history of the years beginning in 1907, when the enforcement 
of the Federal Food and Drugs Act of June 30, 1906, got under way 
Only a few of those who were active in the early formative years 
remain. For what it may be worth to the present fine generation of 


federal food and drug officers, | am here trying to record my recollections 


By way of introduction, it may be worthwhile to tell how I hap 
pened to enter the federal service. In the summer of 1906, after com 
pleting my second year as a graduate student in chemistry and physics 


at Johns Hopkins, | took a short vacation on the eastern shore 
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Dr. Dunbar Was Commissioner of 
Food and Drugs from 1944 to 1951 





Maryland. There I chanced to meet Dr. Willard D. Bigelow, Assist 
ant Chief of the Bureau of Chemistry, United States Department of 
\griculture. Although | knew little about the Bureau of Chemistry 
except that Dr. Wiley was the national pure food champion, the op 
portunity to find out about governmental openings for chemists was 
too good to be lost. The country was in a near depression, and jobs fo: 
college and university graduates were not too plentiful. In another 
year | would be needing a job if I passed the Hopkins examination 


for the Ph. D. degree 


Dr. Bigelow proved to be a delightful gentleman, and we began 
there a friendship that lasted as long as he lived. He told me that 
the Bureau was beginning a recruitment campaign for chemists and 
inspectors to enforce the new law which became effective in 1907. He 
urged me to take a civil-service examination. I did so in the early 
fall of 1906. It was a tough two-day written test. When I handed in 
my papers | had little hope of passing the chemical part of the ex 
amination. The examiner must have been in a generous mood, for he 


gave me a passing mark 


S« 


\fter taking the test I became immersed in the strenuous work 
of my last year at the university. The examination was all but for 
gotten. Early in 1907, a letter came from the Bureau of Chemistry 
offering me a position of scientific assistant (equivalent to the present 
junior chemist) at the magnificent salary of $1,000 per annum. It 
stated that I could report for duty at the end of the academic year 
It was the first intimation that I had passed the examination. The 
knowledge that a place was waiting for me boosted my morale during 
the remainder of the school year while fellow students worried about 


the jobs they hoped to get. Of course I accepted, although to my 


dismay I later learned that the usual entrance salary had been raised 
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to $1,200 before I reported for duty. I had been appointed at $1,000 
and that was what I got. 


Old Bureau of Chemistry 

July 29, 1907, was a steaming, red-hot typical July day. I alighted 
from the Pennsylvania Railroad train at the old Penn Station on the 
Mall at Sixth Street at about 8 a. m. There was no easy way to reach 
the Bureau of Chemistry by street car, so | trudged up the Mall to 
14th and C Streets, S. W. The Bureau was mainly housed in a four 
story-and-basement brick building at what is now 14th Street and 
Independence Avenue, just opposite the old Bureau of Engraving and 


Printing building. 


I climbed four or five stone steps to the front door and timidly 
informed the first person I saw that here was a chemist reporting for 
duty. [ was escorted to the office of the chief clerk, Fred B. Linton 
\s the years passed | learned to honor Linton as one of the ablest and 
kindest men in the government service. When he retired in 1944, he 
was assistant to the Commissioner and was responsible for all of the 
nontechnical phases of the food and drug work, including the im 
mensely complicated budget activities. He is one of my dearest friends 
But that day he cooled me off like a plunge into ice water. I later 
learned why. Here was a rather immature-looking specimen—dressed 
in a cheap, hand-me-down suit, not much improved by a smoky train 
ride through the tunnels from Baltimore—who claimed to be a chemist 
Linton had just taken over the Chief Clerkship from the beloved Mary 


Tidd Read. who had been transferred to the Denver Laboratory 


Parenthetically, Mrs. Read returned to Washington after the death 


of her husband and served with distinction until her retirement as 


editor of the Food and Drug Administration 


My appointment had been made during Mrs. Read's tenure 
was all news to Linton, so he invited me in frigid tones to be seated 
and I sat. While I sat, another young man appeared to report for 
duty. He was tall, very good looking and very well dressed, and ex 
tremely cheerful. He said his name was Stuart A. Postle. As I r 


member, he talked about the weather and g 


rot no more response thar 
[ did from Lintor \bout that time the necessary file establishing 
identity arrived and I was escorted by a supercilious messenger t 
fourth floor and turned over to L. M. Tolman. What happened 


Postle was a closed book to me for a long time, but he will appea 


again in these records 
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Tolman put me at ease immediately. I began to thaw out. He 
shook hands, gave a loud gufftaw and told me to hang up my hat. There 
were hooks on the hallway wall—dressing rooms and lockers were 
unheard of. We worked in our street clothes even when temperatures 
went above 100. I hung up both hat and coat, and told Tolman I was 
ready for work. He took me into the laboratory and introduced me to 
Alpheus G. Woodman, a Massachusetts Institute of Technology man 
working for the Bureau during the summer. Woodman was a dour 
New Englander who later became professor of food chemistry at Tech 
and wrote a book on food analysis. He started me off by informing 
me that he was much disappoointed at the equipment available in the 
Bureau. Then he handed me some samples of vanilla extract an 
slim book called O fficial Vethods of the Association f Official 
cultural Chemists and told me to determine vanillin and coumarin 
went to work. Even then | think there was a mild curiosity in m) 
mind as to why all this interest in flavoring extracts. The reason, 
| found out later, was that we had analytical methods for vanill 


coumarin, but few for other foods. 


Promptly at noon, the chemists laboring at different pa 
laboratory stopped work and hauled out their sandwiches or 

for the nearby lunchroom; but before they did so, many came up and 
introduced themselves, made me cordially welcome, and thus 

many lifetime friendships. Those were the days when a chet 

$1,800 per annum was thought to be able to raise and educate 


and retire comfortably on his savings. There was no retirement p! 


g 
but also no income tax. You could get a fairly ample dinner 


cents down on Pennsylvania Avenue near the railroad station at 
you wanted to splurge, 35 cents would get you soup and pie or 
cream with your dinner. Most lunchrooms merely took your 

for what you owed. You knew the price of the various items, added 
them up and handed the money to the cashier. No questions were 
asked. Alas, when war workers arrived during World War I, that 
pleasant custom disappeared. 


Secretary of Agriculture James Wilson had asked Congress for 
an appropriation for a new building. They didn’t give him enough, 
so that canny Scotchman built two white marble wings with a large 
gap between. Behind these wings loomed the old Department build 
ing, a kind of Philadelphia Centennial type of architecture. Behind 


that was a lunch room generally called “The Quick and Dirty” by our 
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food chemists. Actually, it was pretty good as restaurants went i 
those days. Even Secretary Wilson patronized it occasionally. Quite 
democratically he took a seat wherever he found a vacant chair. Im 
mediately the management would produce a white table cloth for the 
Secretary's table. It was said that he invariably paid the bill of every 


one who chanced to share his table 


The Bureau of Chemistry building was greatly overcrowded 
since it had many projects entirely apart from law enforcement. The 
basement held the engine room, mechanical shop and the contracts 
laboratory, later transferred to the Bureau of Standards. The first 


floor held the files, under J. G. Shibley: the clerical workers, unde: 


Harry H. Walters, later administrative officer of the Centra 
the Chief Clerk’s office; and the very commodious office of the Chiet 
Dr. Harvey W. Wiley, usually affectionately designated as the “Old 
Man.” ( he second and third floors were the miscellaneous laboratory 
under Dr. J. K. Haywood; the cereal laboratory, under Dr. J. A. LeCler 
the dairy laboratory, under Dr. G. E. Patrick; the leath nd papet 
laboratory, under Dr. F. P. Veitch; the sugar laboratory, under D1 
Charles A. Browne; the animal physiological 
KF. C. Weber; and the nitrogen laboratory, under 
Crowded on the top floor were the food laboratory, wu 
man, with A. L. Sullivan as assistant chief; the bacte 

under Dr. G. W. Stiles: the drug laborato 


‘r: and the MICTOSCOPle laboratory, undet 


The Chiet n oh 's office was a 
apartment o1 ‘ ground floor 


14th and ID Streets, S. W Very soon the Bureau 
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nstalled the drug 
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Six import laboratories had already been set up at port cities to 
enforce the earlier import law. These laboratories and the men who 
headed them were: Boston, Bernard G. Smith: New York, R. E 
Doolittle; Philadelphia, C. S. Brinton; Chicago, Dr. A. L. Winton; 


New Orleans, C. W. Harrison; San Francisco, Ralph Gould. 


Other laboratories had been set up or were being rapidly set up 
Those with the chemists assigned to head them were: St. Paul, A. S 
Mitchell; Detroit, Henry Schultz; Savannah, Wallace C. Burnet; 
Seattle, Henry M. Loomis; Buffalo, W. L. Dubois; Kansas City, 
\. V. H. Morey; Denver, Albert E. Leach; Galveston, T. F. Pappe; 
Cincinnati, B. R. Hart: Nashville, R. W. Balcom; Omaha, S. H. Ross: 
Pittsburgh, M. C. Albrech. Laboratories were also planned for Port 
land, Oregon; St. Louis; and Honolulu. Loomis was the first chief 
of laboratory at Galveston but was soon transferred to Seattle an: 
Pappe succeeded him at Galveston. A. W. Hansen, I believe, was the 
Chief of the Honolulu Laboratory. When it was closed, he became 
Chief of the Seattle Laboratory, succeeding Loomis, who had taken ovet 


San Francisco on the resignation of Gould. A laboratory was later set 


up at San Juan, Puerto Rico, headed at various times by A. FE. Taylor, 


VU J McGee, and others. 


1 


There were two nonregulatory field laboratories. The enological 
laboratory at Charlottesville, Virginia, under Doctor William B. Al 
wood, worked on problems of wine production. The food-research 


laboratory in Philadelphia, under Doctor Mary E. Pennington 


studying food cold-storage methods. 


During the summer of 1907, the young chemists who were to 
take command of the new field laboratories reported at intervals for 
training and indoctrination. Among these men whom I then met 
for the first time were Doctor R. W. Balecom, Henry M. Loomis, S. I 
Ross, M. C. Albrech, Benjamin R. Hart, T. F. Pappe, W. C. Burnet 


and \\ .. Dubois 


Ben Hart was in Tolman’s laboratory when I first reported for 
duty. He was a tall, lanky and very talkative Kentuckian, very much 
of an extrovert. | was young enough in those days to wear my Phi 
Delta Theta fraternity pin. Ben was a Sigma Chi from the University 
of Kentucky. His first remark when I met him at the noon break 
on July 29 was that he wanted me to meet “Wat” Campbell, who was 


a University of Kentucky Phi. 
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\ few days later, the Chief Inspector, Walter G. Campbell, came 
into the laboratory and, true to his promise, Hart introduced us. I am 
sure | made no particular impression on Campbell at that time. The 
long, intimate and happy association I was later to have with him 


was entirely unforeseen by either of us. 


He did, however, make a profound impression on me. He was 
the type of man a youngster like me admired at first sight. He was 
of medium height, with plenty of hair in those days, and very well 
dressed, with a gracious and friendly way of greeting one and an ait 
of being completely master of his job, which he definitely was. H« 
was undoubtedly one of the best-liked men in the whole organization 
He had preceded me in the Bureau by only a little more than a month, 
but he gave me tic impression of being a veteran in the service. Not 


until early 1916 did I learn that he was a new recruit in 1907 


F. B. Linton, in his splendid articles on Wiley, Alsberg and 
Campbell, published in the Foop DruG Cosmetic Law JOURNAL in 1949 
and 1950 gives his history. Of the large group of young men who had 
reported, after civil-service qualification, for duty as food and drug 
inspectors in June, 1907, Campbell was the outstanding man and was 
promptly selected by Doctor Wiley as Chief Inspector. He was a law 
ver by profession and had had experience in state food-law enfo 
ment in Kentucky, one of the few states then having an effective 
well-administered statute. His last assignment in Kentucky was as 
a legal officer. Doctor Wiley had hinted that much of the enforcement 

, ; 


by the federal 


work would be carried out by state officials deputized 
government. Doctor Scovell, the efficient head of the Kentucky enfore: 
ment work, had prevailed on Campbell to take the food and drug in 
spectors’ examination. His idea was that, having been appointed 

federal inspector, Campbell would be assigned to Kentucky to func 


there both on federal and state work 


The problem that confronted Campbell 
ship was tendered was whether he should give 


a budding law practice in his home state in favor of 


in Washington. He decided to accept the Washington 


tending to return to his law practice in a year or so the inspe 
tion work was well organized. It was the good fortune of the ry 


and of the future Food and Drug Administration that the blic-sery 


ice features of the new work and the interesting administrative problems 
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it presented very quickly led Campbell to make the government 
service a career, 


The new food and drug inspectors were an interesting group. 
Some had had inspection experience in local enforcement agencies 
\mong them were physicians, pharmacists and a few with chemical 
training. Many, like Campbell, made the work a career and rose 
eventually to important administrative positions after demonstrating 
unusual talents as inspectors. Mr. Campbell has drawn on his memory 
to supply the names of the first group of inspectors and the cities to 
which they were first assigned: Adams—Boston ; Anderson— Lincoln ; 
Brown—Des Moines; Cameron—Providence; Dutf—New York; 
Garber—Spokane; Hager; Haley: Holton—Albany; Lynch—Fargo; 
MeIntyre—Baltimore ; Meserve—Pittsburgh ; Miller—Butfalo; Moore 

San Francisco; Stengel—VPhiladelphia; Sudler—Detroit; Walsh 
St. Paul; Wharton—New Orleans; Winslow—Kansas City; Wollard 
St. Louis; Young—Chicago. 

Other early inspectors, who were appointed after the first group, 

included McManus, the two Earnshaws, Ford, Wagner, Lowe, Morton, 


Callahan, Postle, Lind, and others 


Wharton eventually became Chief of the Eastern District; Adams 
Chief of Boston Station: Wollard, Chief of Buttalo and later of Balti 
more; Walsh, Chief of New York Station; Stengel, assistant Chiet 


Inspector and later Chief of Philadelphia Station; Moore, Chief of 


San Francisco; Postle, Chief Clerk and administrative officer of the 
Bureau, assistant to the Chief of Eastern District, then Chief of 
cinnati Station with an interval as Chief of Boston Statior 
Chief of New York Station: Morton, Chief of San Franci 


MeceManus, Chief of Atlanta Station 


; 


Inspection work for law enforcement was a new experience 
the Bureau of Chemistry. The concept of an inspector’s duties ap 
parently ranged from that of a mere sample grabber to a super Sher 
iock Holmes. Campbell has often told the story of the first attempt 
inspector training. It is worth repeating. This was before he had bee 
designated as Chief Inspector. The group of new inspectors who had 
reported to Washington was divided into squads, each under the 
guidance of one of the older chemists of the Bureau. They were each 
provided with a net shopping bag of the kind used by housewives 


Thev were lined up, two by two, and were marched across the Mall 
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to be eventually scattered throughout the city. What they were to 
buy as samples was apparently left to their own discretion. The exercis« 


presumably was to give them experience in collecting interstate records 


As Campbell relates it, he found himself at the tail end of the 
column lined up with Frank Wollard. Campbell looked at his shopping 
bag and then winked at Wollard. Wollard did the same. Then with 
out a spoken word they tossed the bags under one of the shrubs that 
lined their route and proceeded on their way 


property custodian never called upon them to account for 


Doctor Bigelow, the Assistant Chief of the Bureau had an 
of his own about testing the resourcefulness of the new inspectors. As 
he told me the story, he privately asked his own neighborhood grocet 
to refuse to give the inspector his interstate records. He pro 
to protect the grocer against any unpleasant consequences 
time, Inspector John F. Earnshaw appeared to purchase at 
sample, and was firmly denied the records. Earnshaw departed, apparently 
baffled. In a rear alley he found a couple of lively colored boys. For 


modest outlay he persuaded them to stage a realistic fight at the 


117 


entrance of the store. They put up a real battle, and the clerks all let 


the store to witness the festivities, whereupon Earnshaw entered the 
store by the front door and proceeded to tind a ( the necessary 
records. He rated an A, in Bigelow’s book at le: for resourceful 


ness, but whether his conduct would wit today is a questior 


More finesse, I think, was shown by 

assignments while stationed at St 

sample from a mill. The proprie 

, but an assistant gave him permission to take 
returned to his hotel, divided the sample into the require 
divisions and sealed them. Then he adjourned to the 
Shortly afterward the mill owner arrived and demanded 
the sample on pain of arrest. Dan replied 

I haven't beet 


rrested tro} 


Then Dan went to his room, opened all three subdivisions and poured 
a third of their contents into a fourth jar He returned thi 
jar to the miller, who went away contented. Dan resealed 


remaining jars and sent the sample on its way 
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\nother story about Dan Walsh may appeal to present-day in 
spectors. He went to a bank, on one of this trips, to cash a check 
The cashier asked for his identification and Dan handed him his in 
Crude photographs with the Departmental seal 


spector’s credentials. 
The cashier scrutinized the 


imprinted were part of the identification. 
document and observed that it proved Daniel M. Walsh to be a food 
“T can see no resemblance between 
you and the picture which purports to be Mr. Walsh.” Said Walsh: 


“Mister, please look at the picture, then look at me and say whether 


and drug inspector but, he said: 


! would admit it was mine if it wasn’'t.”” The banker cashed Dan’s check 


Doctor Wiley’s name was a household word, and he definitely 
enjoyed his fame. He made no effort to conceal his movements 
quite the contrary. His arrival in any city was always the occasion 
of newspaper items, including quotable and usually humorous remarks 
by the doctor. I was surprised, therefore, on my first official trip to 
New York when Doctor Bigelow asked whether I had registered at 
the hotel as from the Bureau of Chemistry. He told me that as a rule 
it was just as well not to reveal one’s identity as a member of the 
Bureau when checking into a hotel. I confess I have never followed 


that advice 


[ have vivid memories of my early field trips. The first, I think 


was early in 1908 when the Bureau was beginning the study of watered 
oysters. Mr. Doolittle, at the New York laboratory, assigned In 


spector James C. Duff to accompany me. Early in the morning we 


went by train to Great South Bay, Long Island. There we got passagt 
on an oyster boat, and in a thick fog supervised the dredging and 
shucking of the oysters. We returned with the samples about closing 
time to the laboratory on the top floor of the old Appraiser’s Stores 
at Christopher and Washington Streets. The early rising, the long 
hours on the cold bay and the rides to and from our destination had 
left me tired and hungry Beyond a raw oyster or two we had had 


no lunch. I looked forward to a good dinner and a night’s sleep 


It was not to be. Doctor Bigelow had arrived at the laboratory 
late that afternoon. He wanted the oysters analyzed at once so, by 
special arrangement with the collector, the laboratory power was left 
on, and a small group of us chemists went to work while Bigelow 
and Doolittle chatted in the office. We finished the job about 11 p.m 
and Bigelow took us all to a nearby restaurant for a late snack. Then 


| discovered that he had not reserved a room for the night As | had 
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a big double room, I invited him to share it \t this stage I had 
visions of bed; but not so with Bigelow. He wanted to talk, and talk 
he did, most interestingly, about the history and personnel of the 
Bureau. About 1 a.m. he announced that he was hungry, so we sallied 
forth and consumed a steak dinner at his expense. Then we went 
to bed. 


On this visit I met some of the men who had already made names 


for themselves in the Bureau of Chemistry. The first was R. | 


Doolittle, a charming, friendly and very modest man. Like Bigelow 


he took an almost fatherly interest in me, and | treasure to this day 
the long, leisurely dinners where I listened to and absorbed their dis 
cussion of Bureau matters. It was a liberal education. It confirmed 


me in my enthusiasm for the work and my loyalty to the Bureau 


Two other men should be mentioned here. They were Doolittle’s 
principal assistants: Philip H. Ogden, the chemist in charge of im 
ports—a capable and very pleasant man—and Albert F. Seeker, to 
my mind one of the greatest chemists ever to serve the Bureau of 
Chemistry. His untimely death while serving as Chief of New York 


Station was a sad loss to the scientific stati 


James Duff. who was my guide to the oyster beds, was quite a 
character. If his story was true, he was the chemist who had pre 
pared the chemist’s course for the Scranton Correspondence School 
He had also been an actor. He was certainly an exhibitionist \ 
year or so later | went with him on a survey in New York City 
carbonated-beverage plants \ striking thing about the food manu 
facturers in those days was that, as a rule, they received inspectors 
courteously and answered questions frankly We caught o 
however, who just was not going to give the Bureau of 
anything Dutt was in his element He engaged in what he 
doubtedly considered a very clever debate and oot exactly nowhere 
\t our next stop we were greeted courteously by the proprie 
Dutt proceeded to ask for records which required the ownet 
the room. Instantly Dutt sprang into action 
iround the room, peering into various bins and pocketing han 
of various ingredients, resuming his seat only when he he: 
host returning. What these tactics meant to Dutf | never kne\ 


career as an inspector was rather brief 


In those early enforcement days, inspectors 


in the food and drug laboratories. The labor: 
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had little authority over their movements. Men of the character of 
Doolittle had no trouble in obtaining their cooperation in emergencies, 
but general direction of the inspection force was the responsibility of 


the Chief Inspector’s Office in Washington. 


Campbell began to organize his inspection force immediately upo1 
deciding to accept the chief inspectorship. The task was accomplished 
by extensive travel and by group meetings of the men already assigned 
to various posts. These posts were not permanent. Whenever it 
became evident that one of our inspectors could render better service 


at another post, he was transferred. It was truly a mobile force 


These young men almost without exception were hard workers 
They also knew how to relax when a group sufficient to get up a poke 
game got together. Poker games became standard procedure in off 
duty hours. Campbell encouraged it, for—as he has often sai 
poker game is one of the best ways of learning to know a man 
talk was a common ingredient of these card-playing sessions 
time friendships were formed. Gradually, a few of the chemists were 
invited into the games. As this writer—a rather late beginner at this 
sport—can testify, the chemists were considered legitimate prey 
They usually paid for the parties, but they got their money's wort! 


in learning to know the inspectors 


Opinions may ‘differ as to who was the most skillful performe 
Campbell stood high on the list. He was an unusually lucky player 
Wharton probably would be ranked pretty close to Campbell 
in my book the young man who reported for duty the same day 
did, Stuart A. Postle, topped the list. He had been transferred to the 
inspector force after a short clerical service in Washington. No one 
ever heard him admit that he had ever won a nickel. My first instru: 
tion in this noble art came from Postle. Regardless of who was the 
best poker player, it was generally conceded that Frank Wollard 
enjoyed the game most and was one of the unluckiest ‘rank was 
that superior type of humorist whose humor was always directed at 
himself. He appeared to get more fun out of losing than from wi 
ning. He was a real comedian, and the entertainments he devised 


later vears for the annual district conference dinners are legendary 


Horse-Meat Case 


The first mass inspection campaign, I believe, was the one that 


broke up the dead-horse-meat racket in New York City and nearby 
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New Jersey. A concern located somewhere on the Hackensack meadows 
was ostensibly collecting dead horses from New York streets for the 
manutacture of fertilizer. Actually, they were diverting much of this 
nasty stuff for export for human food purposes. The only way to uncover 
the necessary evidence was to detail a group of inspectors to infiltrate the 
plant as employees or to work as scavengers on the adjacent dump 
The firm’s employees were of the lowest type, so the inspectors allowed 
their beards to grow and donned their shabbiest clothes. Eventually 
several of them obtained employment in the plant. Others posed as 
bums hunting treasure on the dump. “Doc” Callahan was actually 
promoted to driver of the dead horse van. He was a tough, humorous 
Irishman. John McManus was a new inspector on this job. He told 

e that Callahan took especial delight when hauling one of the cadavers 
to the plant in driving over the roughest spots so that his inspector 
helper—John Lynch, | believe—had trouble dodging the flying 

the cargo. Other inspectors who took part in this 


were \Vagner Walsh Postle, Lind, and probably others 


local authorities flushed the prey before legal action could 
roprietors departed for parts unknown between sunset 


night but the racket was broken up 


Developing Laboratory Methods 
\s I have said, one of the most serious deficie 
nforcement days was the lack of adequate 
» Doctor Wiley had take 
food preservatives. There was no metho 
ative estimation of sodium benzoate, one 
preservatives. Inspectors undoubtedly) 


] 


reports ol bad conditions observed 


ee Tomato catsup in those days wa 
tomatoes in a high state of deco 


ble to prove the existence of dece 


The Bureau of Chemistry took the lead in \ 


methods, cooperating with state chemists through the 


} } 


§ Official Agricultural Chemists to give them 
Howard began his researches on the microscopi 
products For comparative purposes he obtained catsups 
the few manufacturers who even then exercised every cart 


lv sound tomatoes. His researches lead to the well-know1 


mold-count method.” In my opinion no man did so much 
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the quality of manufactured American food products as that modest 
gentleman with his microscope. He not only developed microscopic 
methods, but he became a teacher of industry, showing what pre 
cautions to take to produce wholesome, legal products. He had the 
deep affections of his colleagues and the respect of the industry as 
well. Although primarily a laboratory investigator, he became a com 
petent court witness. His demeanor on the witness stand was modest, 
but firm and convincing. The name of Howard stands high on the 


roll of honor of the food and drug enforcement pioneers 

In 1908, Doctor Bigelow selected a small group of chemists to 
attack the problem of analytical methods from the chemical standpoint 
The 
mane 
Kood Laboratory under L. M. Tolman. The dividing line between 


rroup——headed by Bigelow, with E. M. Chace as second in com 


was known as the Food Division, to distinguish it from the 


the two groups was not very well defined, but in general Tolman’s 
laboratory was engaged in checking analyses made by the field labora 


tories, while the Food Division concentrated on new methods 


The chemists assigned to the Food Division were F. W. Liepsner, 
later Chief of the New Orleans Laboratory; C. O. Dodge, who later 
served for a time as Assistant Chief of Eastern District; C. P. Wilson; 
H. S. Bailey, later Chief of the Oil, Fat, and Wax Laboratory of the 
Bureau; and the writer. Since the Bureau was receiving a flood of 
correspondence from manufacturers inquiring about the law, the 
chemists in the Food Division were drafted by Bigelow to prepare 
answers to queries about the requirements as to foods. Many a chemi 
cal analysis went haywire while the chemists were haltingly dictating 
tentative replies when it was possible to get the services of one of 
the limited number of competent stenographers. It was good traini 


however, for the years ahead 


Intradepartmental Strife 

While the food and drug force was experiencing these growing 
pains, 1t was all too evident that the Bureau of Chemistry was not 
ina happy position within the Department of Agriculture. Doctor 
Wiley had a sincere conviction that the law placed the final authority 
for its enforcement in the Bureau of Chemistry and specifically in its 
Chief. Secretary James Wilson was primarily interested in agricul 
ture but he was not antagonistic to the Food and Drugs Act. With 
considerable justification he reasoned that the final authority within 


the department rested on him. George I’. McCabe, the solicitor of the 
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department, was an able lawyer. He undoubtedly advised the Secre 
tary that Doctor Wiley’s enthusiasm might readily lead to disaster 
in the final test of court trial unless the Chief Chemist's convictions 


could be supported by convincing scientific evidence 


~ 


lo guard against this kind of catastrophe the Secretary, in April, 
1907, set up a board of food and drug inspection, with Wiley as chair 
man. Doctor Frederick L. Dunlap, a well-trained chemist, was ap 
pointed to the board under the title of “associate chemist The third 
member was George P. McCabe. Trouble started at once. Dr. Wiley 
considered the board illegal and an unjust restraint upon his authority 
When | reported for duty in July, 1907, the board had already been 
appointed. Dunlap, with one secretary, occupied a cubbyhole on the 


second floor of the Bureau building. He was practically ostracized 


by the personnel of the Bureau who were generally loyal to Wiley 


he next step in what Wiley considered a move to nullify his 
legal authority was the appointment of the “Remsen referee board” 
to review the findings of the Bureau of Chemistry on the toxicity ot 
the various food preservatives and additives Doctor Ira Remsen 
then president of Johns Hopkins University, was one the best-known 
\merican chemists. He was a man of unimpeachable integrity and 
as internationally known for his researches in organic chemistry 
las a teacher 1 had studied under him and | know that he acceded 
request to head this board reluctantly and out of a sense ot 
duty ‘he selected for the board were outstanding 


ists They began a painstaking review he naing F the 


~ 
} 


Bureau of Chemistry. which were based largely on th ‘DOISO! 


~ 


squad” studies 


First Cases 


While this intradepartmental strife was 
nd drug force was building its initial cases fo 
Wiley was deeply concerned about the widespread 
isbranding of whisky \nalytical methods were fairly w 
ped. The first seizure action under the Food and Drugs Act 
was directed against a consignment in Baltimore of an artificiall 
jlored molasses distillate labeled “Rose of Orleans Bourbon Whiskey 
The misbranding charge was based primarily on the use of the word 
urbon.” At Doctor Wiley’s direction, Chief Inspector Campbell 
took the seizure recommendation for approval to each member of the 


board of food and drug inspection and then to the Secretary of Agr 
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culture. The Secretary sent Campbell in his own carriage to the 
Department of Justice, where he submitted the recommendation to 
Mr. Sanford, the assistant attorney general in charge of food and 
drug cases. The latter sent him to the United States District Attorney 
n Baltimore. There he found that both District Attorney Rose and 
\ssistant District Attorney Soper were busily engaged in preparing 
to go to Richmond for a session of the federal court of appeals. Both 
of these gentlemen who were later to become distinguished federal 
judges were sympathetic, but neither had time to prepare the neces 
sary libel papers. Campbell then suggested that if the district attor 
ney approved and would give him clerical assistance, he himself would 
undertake to dictate the necessary documents. His offer was accepted 


It was not as simple a task as it would appear to be today for it was 


to be the first libel ever filed under the new law he district attori 
found time to review the libel request, and made only one 

by inserting after the words “molasses distillate” the words 

to say rum.” The libel was filed and the seizure was made as recorded 


n Notice of Judgment (N. J.) 68. Incidentally, the district attorney's 


insertion was eventually stricken from the libel 


\bout this time, a criminal prosecution case filed in the District 
f Columbia against a prominent Washington businessman drew 
al fire and unfavorable press notice because President Thee 
Roosevelt publicly expressed the hope that a jail sentence would 
imposed. The product involved, known as “Cuforhedake Brane Fude 
onsisted principally of acetanilid, caffein, antipyrin and alcohol 
President’s remarks were loudly denounced by his critics as at 
at executive interference with the courts. This case, recorded 11 
25, is probably the first criminal action tried under the Food and Drugs 
\ct of 1906 


About Dr. Wiley 


It is said that when the Bureau of Chemistry was small, before 
the days of the Food and Drugs Act, Doctor Wiley fraternized quit 
freely with his subordinate personnel. In the period of which I write 
he was on fairly intimate official terms with heads of divisions but 
made little effort to get acquainted with the new group of enforce: 
ment chemists and inspectors. In the approximately four years be 
tween 1907 and 1911, when he resigned, | had but two contacts with 


him which might be called official. 
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It was Doctor Wiley’s practice to sign his official mail late i 
the afternoon. Joe Cohen, his messenger, known to many of the later 
: al ra 
stand by with his blotter as the “Old Man” applied his illegible sigi 
ture 


generation, would enter his office with a batch of prepared mail 


\ll letters had been checked and double-checked, and bore the 
initials of the Division officers who had checked them. Wiley seldon 
a practice which | personally disapprove 


which never prevailed in the Food and Drug Administration 


read what he signed 


le occasion, he happened to read one letter and hit the ceiling 


stantly there went forth an urgent call for all letter writers to re 
» to the Chief's office 


rt 
} 


someone had prepared a letter to a correspo! det 


y a minor omission from the required lab 
sepulchral tones Doctor Wiley expressed his 


was only one wavy to deal wit 
and that was through formal seizure 


» other way was provided in the statt 


1 
} 


in be prepared for his signature 
trembled in our boots. We left the au 


ut argument and in silence 


cond encounter happened in this wise. We were ; 


the second-floor laboratory of the remodeled re 
» mentioned earlier. Suddenly Doctor 


"> . , 
Hpivelow ippe ared 


Doctor Wiley on his first visit to our new quarters They paused 


desk, where | was at work analyzing fresh oysters. Doct 
| is doing Phe Chief asked: “Have y 
lhe doctor said “no,” whereupon 
1: “Copper | replied: ** 
othcial conversation with the “Old Mar 
nally of my long and intimate co 
after he returned to 


r Wiley, but it 


\ 


Sulfured Fruit 


i¢ job in which | teok part before we mov 


Id Bureau of Chemistry building was the determinatr 
moisture in between 2,000 and 3,000 samples of dried 


| peaches ; 


dried fruits The Bureau was conducting field experiments in | 
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fornia and other western states to determine how much sulfuring was 
necessary, how much was actually being done, and whether SO, could 
be eliminated entirely as a bleaching and preserving agent. Doctor 
Wiley was, of course, strongly opposed to the use of sulfur dioxide 
Frank W. Liepsner was the leader of our team of analysts. Others 
who took part in the work, in addition to this writer, were Clarence 
P. Wilson, who later went to the Citrus-Byproducts Laboratory in 
California; M. C. Albrech; Lyle B. Burnet, our very ethcient laboratory 
helper, who ground the samples in an ordinary meat grinder; and 
John Williams, a quiet and industrious colored boy who washed our 
dishes. (Poor John Williams had a tragic end. Some years later, in 
opening an ammonia bottle, he received a full charge in the face which 
destroyed his eyesight. There was no governmental provision for re 
tirement in those days. He had to be dropped from the payroll, and 


died a few years later from tuberculosis. ) 


To handle this huge number of samples, Liepsner set up a battery 
of 17 Kjeldahl flasks with condensers and receivers charged wit! 
saturated bromine water. No hood was available so we worked in an 
atmosphere of bromine fumes which made us somewhat unpopular 
with the other chemists in the laboratory. Windows had to be kept 
closed to keep our gas flames from wavering 

In summer, the heat in that low-ceilinged laboratory was fiendish 
We ran the battery of 17 stills three times daily, making 51 distillations 
including blanks. Then we precipitated the distillates with barium 
chloride and weighed the barium sulfate. None of this work was ever 
published. The report on the entire sulfur-dioxide study no doubt 


still reposes in the archives 


Ladies in Bureau 


Early in 1909, a young woman chemist was added to the congenial! 


group of young men who worked under Bigelow in the converted 
I 


residence on B Street. She was Alice L Javison, a graduate 
KIlmira College and a Ph. D. in chemistry from the University of 
Pennsylvania. She made herself popular at once by showing apprecia 
tion of our laboratory witticisms and exhibiting a sense of humor ot 
her own. On September 7, 1910, she became Mrs. Paul B. Dunbar 
Her sympathetic understanding of my work never failed and was 
constant inspiration. She learned to know and admire many of the 
younger generation of food and drug people and never lost her affes 


tion for our associates of the early days Her sudden passing o1 
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September 8, 1956, after exactly 46 years of happiness was a blow from 
which I will never recover. This history is written largely because it 


was something she wished me to do. 


I was not the only member of the force to find a wife in the Bureau 
of Chemistry. Walter Campbell married his secretary, May Lambert, 


in 1916, and many other similar happy instances might be mentioned 


\ number of women played important parts in the work during 
Doctor Wiley’s regime. I have mentioned Mrs. Read and Dr. Pen 
nington. The latter was unique in that she was permitted to carry 
on her own commercial laboratory in Philadelphia while pursuing the 
studies on cold storage of fish and poultry under the auspices of the 


her governmental 


Bureau of Chemistry Doctor Pennington gave up 
work many years ago, but to the end of her long life she was recog 
nized as an authority on animal food storage problems and in later 
vears gave sympathetic support to the ideals of the Food and Drug 


\dmuiunistration 


Probably the most influential woman in the Bureau when Doctor 
Wiley was its head was Anne Pierce, its editor. She was an ambitious 
and capable writer, made friends with most of her coworkers and had 


Doctor Wiley’s complete confidence 


Mary Taylor was the librarian and, no doubt, a good one, but a 
martinet with the Bureau personnel. If anyone ventured to engage in 
conversation in the library he was promptly evicted. Mr. Howard had 
several capable women microanalysts, among them the popular and 
able Doctor I: Kead 

New Building 

In the summer of 1909, the Bureau of Chemistry moved i 

constructed especially for it at 216 Thirteent 


new rented buildi 


~ 


Street, S. W It seemed palatial after the congested quarters of the 


had six stories and a basement, with the ¢ 


the fourth floor front Mr. Linton occupied the adjoining 


» served as an anteroom for Doctor Wiley 


the Chiet’s lack 
the midst of his various 


speaking 


trips and made 


meetings and other international ever 


were somewhat irregular Wiley 


mentally and physically He had an almo 
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countenance and complexion. His dress was careless and in summer 
time he often appeared in a much-wrinkled crash suit. The Bureau 
had one somewhat weak-minded messenger who on one occasion whet 
Doctor Wiley passed was heard to ask: “Who's that fat man who 


works for Mr. Linton?” 


New York Laboratory 

In November, 1909, Doctor Bigelow sent me to New York to gai 
a month’s experience in the laboratory. Coincidentally with my ar 
rival, a flood of sulfured figs and sulfured wines were offered for im 
port. Since my work on sulfured fruit presumably qualified me, they 
put me to work determining sulfur dioxide. So my visit didn't d 
much by way of introducing me to new methods. It did, however 
me an opportunity to know and appreciate the fine qualities of Al 
F. Seeker. It also convinced me that | would never make a drug 
analyst. Seeker had handed me a sample of a liquid medicinal prepa 
ration. The label revealed nothing but the proportion of alcoh 
which I verified. The Association of Official Agricultural Chemists 
methods gave me no help. I ran total sugars, ash, and everything else 


I could think of. 


Then Seeker suggested that it might contain lova 
I had never heard of either, but he lead me to 
containing jar after jar of authentic herbs. 
these specimens and comparing them with my sample, 
ported that it had an odor resembling lovage or angelica. I am 
| concluded that the drug analyst of those days depended pretty 
largely on his nose unless a clever inspector had unearthed the manu 
facturer’s formula. The present requirement for a declar: 
ingredients is a boon to our chemists, who, | hasten to 
better prepared to deal with their analytical problems 


brothers of 50 years ago. 
One day I had an opportunity to learn how completely Seeke1 


kept himself informed about everything that went on in the laboratory 


and how quickly he reacted in emergencies. My laborat able w 


situated squarely under a large open skylight through which descended 


a constant stream of soot from the building’s smokestack. I w 


> 


merrily distilling my sulphur determinations, with eight or ten Bunse1 
burners going full tilt. The table had the usual number of gas valves 


s « 


\ laboratory helper had helped me set up the apparatus and had cor 
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nected the burners and I had not noted which of the many gas valves 
had been used. About ten feet away another helper was doing some 
thing with a ten-liter flask of a colorless liquid. It was ether, although 
I didn’t know that. Suddenly, he knocked the bottom out of the flask 
Instantly, Seeker's voice rang out from a distant part of the laboratory 

“Put out your lights.” 


Then I realized that I didn’t know which valve to turn, and I had 
a vivid picture of one visiting chemist sailing right out of that skylight 
and landing in the Hudson River. I solved my problem by feverishly 


g the rubber gas tubes and then turning off the gas valve at my 


~ 


pinchin 


1 
iecisure 


This reminds me of a laboratory fire which demonstrated Tol 
man’s quick reactions. It was in the original food laboratory on the 
top floor of the old Bureau building \ large flask of alcohol refluxing 
yn the steam bath in the hood suddenly let go and threw a hot flame 
half way across the laboratory right at the point where | normally 
worked. By good fortune I was writing up my notes some distance 
away, but C- O. Dodge and I were at the south end of the room and the 
fire was between us and the only exit. Moreover, we knew that there 
was another flask of alcohol on that same steam bath. Stooping to 
avoid a second blast, we made the distance to the door in nothing flat 
but before we got there Tolman had sprung from his office and had an 
extinguisher going By the time the firemen came panting the 
three flights of stairs, everything was under control 


] 
| 
I 


casualty was Lintor Someone had excitedly turned 


on him 


Before my month in New York was up, Mr. Doolitth 
the task of hunting up expert witnesses for the forthcoming 
flour case. Thereafter, for the rest of my stay, I visited 
Columbia and Cornell University Medical School With 
ceptions they expressed a desire to help Dao tor Wile yin this c; 
few asked for any compensation beyond expenses. [I remember 


on Drs. William J]. Gies, Christian Herter and Graham Lusk 


number of others. I reported all these interviews in longhand 
ld 


remember Doolittle’s roar of laughter when Bigelow to 


that Solicitor McCabe thought Doolittle had done a1 
these interviews 
My only other contact with the bleached-flour case came the fo 


lowmg January when Doctor Bigelow phoned me before breakfast on¢ 
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morning. He ordered me to join a member of the Solicitor’s office and 


go to Philadelphia to assist Pierce Butler, special counsel for the 
government and later a Supreme Court Justice, in taking depositions 
from expert witnesses there. Doctor Bigelow had been scheduled 
to go, but was down with a cold. My services on this occasion were a 
total loss. I knew nothing about the fate of nitrogen peroxide in the 
body and was given no time to bone up on the subject. I tried to look 
wise in the preliminary conferences with Butler and the Solicitor’s 
man, Fegan, and apparently my bluff worked. After lunch I was told 
to wait in my room until Butler notified me that he was ready to start 
to the University of Pennsylvania to take the depositions. Un 
fortunately, the hotel misplaced my registration card and was unable 
to locate my room when Butler called. So he had to take his deposi 
tions without my expert scientific counsel. It had no effect, | am sure 


on the outcome of the case 


End of Wiley Regime 


The quarrel between the Secretary of Agriculture and the Chiet 
of the Bureau of Chemistry now began to assume political aspects 
State food law officials took sides, and representatives of the Secretary 


undoubtedly sought to align as many as possible against Dr. Wiley 


Charges were brought against him, Dr. Bigelow and Dr. Keblet 
Doctor H. H. Rusby had 


leging that a New York pharmacognocist, 


} 


been employed at an illegal rate of pay. Congress then took up the 


fight \ committee of the House held extended hearings. Its findings 


14 


exonerated Doctor Wiley but, as I recall it, President Taft himss 
held that Bigelow and Kebler had been “disingenuous” and should 

reprimanded by the Secretary In March, 1912, Doctor Wiley re 
signed the position he had held since 1884. His salary was $5,000 pet 
annum when he resigned. He went to Good Housekeeping magazine at 


a greatly increased salary lo the end of his long life he never r 


~ 


covered from the bitterness of those last years 


lo fill the Wiley vacancy R. E, Doolittle was brought from New 
York to serve as acting Chief. Doctor Bigelow continued as Assistant 
Chief. No major change occurred in the Bureau personnel. Doctor 
Dunlap soon resigned his position as associate chemist and Henry M 
Loomis was brought from the field to fill his place on the board of 
food and drug inspection. With Wiley’s departure and with Doolittle 
as acting Chief, the quarrel with the Secretary's office quickly dis 


appeared We hoped that Doolittle would be promoted to the Chief 
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ship. He himself told me he was sure that was impossible because 


he firmly shared many of Dr. Wiley’s fundamental beliefs 


New Chief Appointed 
In December, 1912, the Secretary announced the appointment of 
Dr. Carl L. Alsberg as Chief of the Bureau. He was a biochemist in 
the Bureau of Plant Industry and was known to few, if any, members 
of the Bureau of Chemistry. Linton’s splendid papers on Alsberg 


give a fine estimate of his valuable services in the ensuing years 


He turned out to be a modest and likeable man, and completely 
democratic in his relations with the Bureau personnel His chief 
interest was in expanding and promoting the agricultural chemical 
research of the Bureau He had no regulatory experienc lle ap 
proached the food and drug law work with deliberation and an evident 
determination to learn about it thoroughly before committing himself 
to an enforcement policy. He ordered that all cases prepared for court 
action be assembled in his office for a personal review lt 
possible task \ long table in his office was piled high wi 
jackets representing thousands of man-hours and money spent 
preparation. Finally, after the statute of limitations had run « 
of them, they were by Alsberg’s order placed in permanent al 


In other respects Alsberg applied himself to 


ibout getting acquainted with the Bureau personne 
the research laboratories by appointing additional co 
Most of his appointments were excellent \s 

1 } ] ] 

also evolving a plan of regulatory reorgan! 


In 1913. Woodrow Wilson became I’ 


is Secretary longer than inv mal 


Hloustor George I’, McCabe. the S« 
lad antayol! ized D1 \\ ilev d 


resig! ed to become chief chemist of the N 


pi 
‘da Assistant Chief by 
former classmate of Dr. Alsberg 
During the period just preceding 
if containers of sea foods—canne 
determine the out weights which 


up in kood I} spection Decision ] +4 hi 


part with Dr. F. F 


also worked with 
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decomposition in tomato products and had begun some studies on 
quantitative methods for the organic acids. I was now reassigned 
to L. M. Tolman, continuing work on analytical methods but giving 


an increasing amount of time to regulatory correspondence 


State Cooperation Revived 

One day Tolman suggested that it was about time to re-enlist 
the cooperation of state officials, largely disrupted during Dr. Wiley’s 
controversies. He proposed to make a recommendation to this effect 
to Dr. Alsberg. If it was approved, he wished me to plan a meeting in 
Washington, to which all state food and drug law officials would be 
invited. Dr. Alsberg promptly approved. I prepared letters of in 
vitation for the Secretary's signature, drew up a program, and secured 
the National Museum auditorium as a meeting place. 


The conference, held in November, 1913, was well attended. 
files of the Office of State Cooperation probably contain the detailed 
minutes of the meeting. Out of it came proposals for setting up an 
Office of State Cooperation, for reviving the food-standards committee, 
which had functioned in earlier days under Wiley, and for issuing 


monthly news letter, now the Monthly Review 


For the time being I was detailed io handle all state corres 
pondence. Eventually, J. S. Abbott, State Commissioner of Texas, 
was appointed to head the Office of State Cooperation. I turned over 
my files to him and aided him in organizing the office. I declined 


however, his offer of a post as his first assistant, not wishing at that 


al 
time to abandon my laboratory work. I did accept, temporarily, the 


office of assistant secretary of the food-standards committee, and pre 
pared all the early minutes of that committee. As I remember it, the 
committee—which represented the Bureau of Chemistry, the Associa 
tion of Official Agricultural Chemists and the Association of Food and 
Drug Officials—was made up as follows: from the Bureau, Dr. Alsberg 
and I, K. Phelps; from the states, Julius Hortvet of Minnesota, James 
Frear of Pennsylvania, FE. F. Ladd of North Dakota and W. F. Hand 
of Mississippi; with Abbott as secretary. My interest in state co 
operation has never waned. I first attended a meeting of the national 
association at Portland, Maine, in 1914, following a meeting of the 
standards committee at Poland Springs, Maine, the previous week. 
\bbott’s successors in the state-cooperation work—W. S. Frisbie, 
State Chemist of Nebraska, and W. A. Queen, Chief Chemist of North 
Carolina—ably fostered the cooperative effort. In their company I 
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attended many later meetings of the National Association of Food 


and Drug Officials. 


Districts Set Up 


In mid-1914, Dr. Alsberg announced his plan for 
and drug inspection districts were 


a regulatory 


reorganization. The three food 
set up with headquarters in Washington, Chicago and Sat 


1 Francisco 


Hart was appointed Chief of Western District, L. M Polmat 
l, and W. G. Campbell of Eastern. For e 
(maha, Nashville 


of Centra 
the laboratories at Detroit, Kansas City 


land were ¢ losed 


Campbell accepted the appointment with reluctance 
that Mr. Doolittle was entitled to the place in view of his 
service in the Bureau. He so informed Alsberg and 
twice refused to accept the appointment. Only 
that Doolittle would not be appointed 
little when the latter assured him of his lo 


to accept the Eastern District Chi 


made Campbell hesitate. Would th 


agree 
resent the appointment of an inspector 


Campbell was seldom wrong in 


completely so. His appointment was acce 
proven ability \lsberg later told me 
‘the Eastern District because he 1 


if Chemistry 


were made. One 
under Henry M 
atory replaced Loo 
l was assigned li 

preparation of food reg 
service and regulatory 
This brought me into 


and Emerson. Loomis ws a co 


ery 


| learned much from him in the way 


complete freedom trom ambiguity 
attached to food control who were more 


One of my duties was to receive and pass judgmer 


chemists. One of these was Henry A 
duction According to Heinie, | 
He did the titrati 


watched him closely 
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“You'll do.” I don’t remember this episode, but as Heinie later de 
veloped into one of the most expert of court witnesses, I do not 
question his testimony in this instance. 

Speaking of court witnesses, the Bureau of Chemistry and the 


Food and Drug Administration developed in their half-century of 


public service many men who handled themselves with great skill on 


the witness stand in hard-fought cases. It is hardly possible to compile 


a comprehensiy e list of these people 


A Few Court Cases 

| have already mentioned B. J]. Howard's prowess as a witness 
It was my good luck to observe him in court on several occasions 
My first assignment to a court case was in the spring of 1911. Prosecu 
tion had been instituted against two catsup manufacturers in Wheel 
ing, West Virginia. The inspection evidence showed that they were 
unquestionably using decayed fruit, but objective chemical and micro 
scopic evidence was almost nonexistent. Howard had made some 
microscopic counts, but his method was still in the investigative stage 
\bout the only chemical determination was one showing an unusually 
low total solid content. Howard and the analyst, W. E. Hillyer, were 
ordered to go to Wheeling for the trial. I was sent along because 
| had analyzed numerous samples of good catsup which showed much 
higher total solids. It was hoped that somehow my testimony would 
be convincing as to the low quality of the catsup under trial. Out 
wardly confident, but inwardly quaking, we reported to the district 
attorney. The trial was scheduled for the next day. Luckily for us 
both defendants entered guilty pleas 

In several other cases which I was privileged to attend as 
witness or a spectator, Howard was a star performer. He stood up 
under severe cross-examination and maintained an air of modest 
certainty. One was a seizure action of a high-mold-count tomato product 
made in Indiana. We had little or no inspection evidence. The trial 
was held in December in Chicago. It was a jury trial \ssistant 
District Attorney Dickinson was cooperative and sympathetic. The 
judge was unfriendly, and obviously regarded the case as trivial and 
amusing he defense had employed as an expert a commercia 
chemist who already had a reputation among us as a tricky opponent 
\fter Howard's direct testimony on the high mold count of the 
product, this chemist was put on the stand to testify that he had 


analyzed the samples chemically by the methods devised in the Bureau 
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, 


of Chemistry by R. F. Bacon and P. B. Dunbar and had found 


chemical evidence of decomposition. He was kind enough to give 


no 


us excellent characters as capable chemists He opined that one of 
us might be in the courtroom. When it came time for rebuttal, | 
testified that our chemical methods were of no significance in the 
ase of spoilage caused by molds and that I had listened to the defens 
chemist’s testimony—this in answer to a que 


ittorney—and that it didn’t mean a thing 


~ 


time we felt that we were cd 

-a fatal error. They put the pre 
stand to testify to the personal supervi 
of his process. This was what we had h 


Feldbaum, a rotund, likeable little chemist 
instincts for certain types of inspection had been 
where the pl: as located in the 

winter he find 
would testify to actual plat 
friends with a clerk at the plant 
employees. The day of the 
dozen eminently respectal 
' lady testified convi ; 
to permit them to pick out 
ape from the belt, ev 


ooking kettles 


( of holding 1 
| ( Mitchell the ; alys 


from Louisiana 


tp). c 


as sent alons 


Bureau's poli 


¢ down to lunch 


from the bowl onto the 


and fireman, by backing and 


~ 


got us back on the tras 


} 
s <as eve;rs 4 


} 


New Bern in time for the tria 
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The district attorney was helpful and Judge Connor was interested 
\fter Ford and Mitchell testified, I read and explained F. I. D 
and the court remarked that it was a sound statement. The judge 
his charge to the jury said, in effect, if you find that these cans 
would have held at least five ounces of oysters or if you find that 
these cans which the defendant has testified as being so-called light 
weight oysters intended to cut out two ounces contain less than twe 
ounces and there has been no evidence to the contrary, you will find 
for the government. The jury retired 

\ courteous southern gentleman, a former United States district 
attorney, complimented us on our presentation of the case 
that, in view of the court’s charge, we should expect 


verdict shortly. His answer was 


nes¢ 


Yat kees 


Promptly, the jury brought in a not-guilty verdict 


called the defendant to the bench and said “You have 
verdict of the jury, but | warn you not to let anything like thi 
The defendant promised earnestly that thereafte 


avaln 


would contain five ounces 


Alsberg and Emerson 
Now let us return to the Alsberg reorganization 
district plan was announced, Dr. A. L. Winton, Chief of 
Laboratory and an internationally known expert on 
been transferred to Washington to serve in a scientiti 


\. E. Paul then served as acting Chief 


‘t up. Soon afterward, Dr. G. W. Hoover 
Drug Division in Washington to become 


boratory. Dr. Paul was assigned temporarily 


District office in Washington to help make proper dispositi 


accumulation of cases pending agai Imm in the Easter 


irea \fter several months he . ( Chicago 


said, were many is scientihe appomtmen 
L. Emerson ; \ssistant Chief was not an 
‘less worker. He frequently 
the office at 8 or 9 p. m 


rincipal Obsession was accuracy 
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Was almost as important as a misplaced decimal point. The Bureau 
personnel had no doubt become somewhat slipshod with some 
paper Wo 


if< 


rk in the last disturbed years and needed a strong hand 
chec k this tendency 


the 1 


; 


\lsberg was too easygoing and kindly to 
eeded pressure, and so the duty fell to Emerson 


If he had al 
the pressure with a sense of proportion, he would have ac: 


much good. Instead, he created almost 


a reign of terror amor vy 
of the Bureau personnel. ¢ 


ine of the Bureau clerks, an 
guarded his outer door. His personal technical ist 


ASSIStdl 
and Emerson completely unpopular by 


scrutiniZi 
prepared corespo 


ndence for the slightest hint 


us realized that at 
that you could talk 


11 


remember once when a 


ision came back with the 
nitials of the scratchet 

and could find 

to Emerson's 

ne guard and demanded 

cratched. After some though 
at day, he held the lettes 
termark on the seco! 


df 
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| page 
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urgent seizure 


name 





PAGE 116 FOOD DRUG COSMETIC LAW JOURNAL—FEBRUARY, 1959 


prolonged, but when I was eventually admitted, Alsberg gave me all 
the time I needed and frequently continued the conservation with 
interesting and penetrating observations on a variety of Bureau matters 
Many of these talks linger in my mind and some of them were of 


outstanding value to me in my later work. 


Once he told me of having appointed a committee of three rank 
ing Bureau of Chemistry men to review a particularly knotty adminis 
trative problem and give him a definite recommendation for its solu 
tion. He said that within a few days each member of the committee 
had called on him separately to ask how he, Alsberg, would decide the 
matter. He rather wistfully said to me that if he had known the 
answer he would not have had to appoint the committee. Thereafter 
| made it a rule to make a definite recommendation whenever a problet 


ame up for decision by my superiors 


Writer Joins Eastern District 

In the fall of 1915, Walter G. Campbell, now Chief 
District, came to me in my office in the Division of 
He said he needed another assistant and asked whether 
willing to transfer to Eastern District. I told him that | 
by the offer but was not familiar with field work and was completel 
ignorant of drug work. He answered me that he could supply m) 
eficiencies in field work and that the drug work was being e 


handled by A. G. Murray, who had been transferred to as 


++ 


trict from the Drug Division. Upon that assurance I said | 
happy to accept the assignment if agreeable to the Bureau 


suitable replacement could be found for me in food control 


The transfer was promptly made, and in the fall of 1915 1 m« 
to district headquarters on the fifth floor front of the building 
Thirteenth Street. Thus began an intimate 


0 


ith Campbell, which continued for years 


1944. That friendship remains equally close today. 


I shared an office with Murrav and Wallace ¢ Burnet 
latter died in the influenza epidemic of 1918. Murray continued 
nvaluable service until some years after my own retirement 
] 


enthusiasm, energy and expert knowledge contributed immensely t 


the ultimate success of the drug project. In those early Easter 


District days, Murray, Burnet and I sat shoulder to shoulder and 


bellowed all day long into dictaphones preparing summaries and 
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recommendations, seizure requests and district correspondence. Ovcca 
sionally we held hearings. Others in the Eastern District office wer: 
Arthur Stengel, Chief Inspector of the district; S. T Cabell, in charg 
of files; May Lambert, secretary to the Chief (now Mrs. Campbell) 
and a few others. On the same floor was the Washington laboratory 
of Eastern District—first under A. L. Sullivan, then W. J. McGee 


This laboratory was eventually transferred to Baltimore 


During Campbell's frequent absences on field travel [| was some 


times designated as acting Chief of the district It was a curious 


experience to find, on my arrival in the district office, letters sis 
by myself as acting chief of food control questioning district 
mendations, and answering those letters firmly and emphati 
acting Chief of Eastern District 

I-merson’s peculiar ideas of administration created such a prob! 
for the districts that in the early summer of 1916, I think it was 
three district Chiefs held a ci. ed meeting at the University Club 
Washington to discuss uniform plans of procedure which woul 
expedite the regulatory operations and perhaps facilitate more sympathet: 
and expeditious handling of field recommendations | remember 


the only men present beside the three district Chiefs wet Murray 


Wallace C. Burnet, this writer, and possibly Arthut 


result of this conference was an agreement 01 
summaries and recommendations for criminal 
seizure recommendations Murray, Burnet ai 
draw up sample summaries and recommendatv 
ases They are essentially the forms in use today, | 
that this conference envisioned what later becam« 
ith agreement on a simultaneous approach to 


a seasonal basis with due attention to 
For about two years after creation 
continued to be called “laboratories” and 
charge Inspectors travel was largely directe: 
quarters. The name “field station” probably 
until about 1916 \t about that time the 
assumed increasing direction of the inspectors a 
gradually, qualified inspectors as well as chemists w 


ation chief. 


H. M. Loomis resigned as Chief of 
Fo to the National Canners Associati« 
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friend of Dr. Alsberg’s, Dr. I. K. Phelps, was promoted from 

research job to head the division \ssistant Solicitor W. P. _ 

was appointed Assistant Chief of the Bureau in charge of regulatory 

work, with Emerson handling general administrative matters. This 
fj 


left Alsberg largely free to build up the scientific research staff engaged 


n agricultural chemical problems. The technical personnel brought 


“c1eNnt 


\lsberg at this time added much to the scientific 


Pepper-Shell Case 


nut this time the Eastern District was e1 
latory campaign. World War I had bes 
nited States w is no vet in the War, | 


rie tely upset 


where was this more evident than 
covered that black pepper was 
orthless pepper shells after importation 
a Baltimore firm. By careful chemical supervisior 
the shell addition so that the ash content did not exceed the maxim 
set by the informal standard issued by Dr. Wilevy’s origit 
committee Che Bureau made it ; that the ash co 
pepper shells was 
prove that any given shipment « 
Seeker, at New York, found that 
d devised a quick chemica 
Campbell authorized the use of the 
R. Sudler visited the warehouse 
the source of the pepper-shell 


ge, injected a quinine solution into ; 


~ 


pepper shells. Then the district inspectors 


1 


nts of p pe and the labor: 
tually, qui 


seizure was made 


lhe claimant exper ted to fight the case bitterly. ofteru 


evidence of ash content and even microscopic evidence to disproy 


the government’s charges. When, however, Inspector Sudler mounte: 
the stand and dramatically described his nocturnal visit 


as 
tne 


marker and Seeker confirmed the presence of quinine, 
collapsed. The claimant’s counsel made a strong protest abo 


use of the marker. When court adjourned that day, the distri 
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torney phoned Mr. Campbell, urging him to be in court next morning 
Campbell was there when court convened 
did not intend to use Campbel 


innounced that he 
defense wished 


that he was available if the 
attorney that he did no 
to do so latet 


in Washington 
were to testify. Whe 


ittorney thanked Campbell and told hin 


‘turned 


for the government was 
is described the unpleasant sequ 
RNAL 333 ( June, 1950) ) 


head of the claimant 


Campbell Becomes Assistant Bureau Chief 
1918, W. P 


Was appol 


te 
( 


admit 1 


im and on his 
1917 he mad 
personnel for a 
he returned, he 
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New Orleans laboratory named Charles W. Crawford. Crawford 
came from Oklahoma, where Campbell had some family connections 
and so the two had found a common topic of conversation, Campbell 
was sufficiently impressed to suggest that [ write my friend, Frank 
W. Liepsner, then Chief of the New Orleans Laboratory, tell him of 
our needs, and ask him whether he felt that Crawford might fill the 
bill and would be interested. Crawiord had just completed an im 
pressive piece of chemical detective work in showing up a scientific 
fakir who claimed to be producing sugar from glycerine by use « 
a complex apparatus. This fakir had acquired considerable news 
paper publicity and the National Sugar Administration, then deeply 
concerned about the wartime sugar shortage, was g 
sideration to purchasing the rights to this process 
asked the Bureau of Chemistry to investigate. 


and effectively exposed the humbug 


Liepsner answered at once, expressing the view that Crawford 
would fill our requirements and would be happy to move to Washing 
ton. He was brought there on a temporary 30-day assignment 
betore the 30 days expired, Campbell and I were satisfied tha 
ford was the man we needed. His transfer was made without 
In the crowded wartime situation in Washington, it took some 
arm work on Campbell's part to get housing for Crawtord 
fruitful 


family, but it was accomplished. Thus began a long 


~~ 


distinguished career in Washington for Charley Crawford 


World War | 


World War | brought a tremendous increase in 
responsibilities. The annual reports from that time 


complete, and it is unnecessary to prolong this recital with mat 


details It may be pointed out that the War Food Administration 


was exerting constant pressure upon farmers and manufacturers to 
produce and preserve larger and larger quantities of food. More thar 
once the Bureau of Chemistry met opposition to the seizure of adul 
terated foods. Some state war food administrators relaxed standards 
for articles like tomato products, on the ground that the food con 
servation program would be furthered by permitting the packing « 

rotten tomatoes. Fortunately, Secretary of Agriculture Houston firmly 
opposed any compromises with legal requirements. He quite con 


sistently supported the Bureau in its efforts to apply the law 
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In one area the Bureau was almost powerless. We were well 
aware that a very bad situation existed in the salmon-packing indus 
try. The army was buying a large part of the supply. We offered to 
examine deliveries before acceptance by the army, but were curtly 
informed that the military was quite capable of making its own ex 


aminations. 


\fter the armistice, the army proposed to turn back most of its 


surplus salmon to the packers for civilian distribution. At this poi 
the Bureau of Chemistry made it definitely clear to all concerned that 


seizure would be made of any decomposed salmon ‘d for civihan 
consumption. This ultimatum led to an understand the 


packers and the Bureau under which every lot an de of canned 


salmon turned back by the army was examined and cl bv the 


Bureau before sale in interstate channels. This 


by Crawford, effectively protected consumers 


The sequence of events during the war a1 
war period is not easy to recall nor is it 
ing these years, however, the project system of planning and 
regulatory work was firmly established, state cooperative 
expanded and the standards committee continued to f 
district system proved workable Inspectors were 
control of station chiefs who received broad directives from di 
Station chiefs were appointed from the chemistry 


nn the basis of proved 


\nother an Walsh story illustrates 


iw In ‘ction work. The winter of 1917-1918 was bitterly, 


atlecting 
German saboteurs had dynamited the internat 
Vermont and Canada. Walsh, then chief 
been sent to a Vermont creamery to colle 
the usual samples with a trier. The cylinders of butter were hard 
frozen, so Dan wrapped them in paper and took them t 
tore where he bought jars and transterred 
The small town hotel had ho 
their coats and Dan hung 
pockets. After supper, Dat 
chance, watched other guests ] 
without success. When they tired 
it paid off and, after a few tries, he 


to his room 
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\lmost immediately came a peremptory rap on his door. Two 
men entered who identified themselves as the local peace ofcet and 
the county attorney. They demanded that Walsh identify himself 
Believing that their visit had something to do with his winning the 


jackpot, Dan parried their questions. Then they revealed that they 


had accurate information that he had visited the hardware store 


transferred some suspicious looking objects to glass jars. They 


that he surrender them. By 


time Dan realized he was a suspected enemy agent and decided 


where the jars were and demande 


some fut > of » go to the hallway and get the 
sisted on him. They returned to Walsh's r 
ndled them rather carelessly 


1] 


Finally. he allowed them to 


ile odor 


ial le Wal 


ial statts 


des Crawford and me in the war days was Martin B 
a grutt, humorous Irishman with a heart of ld 
hemistry at the Massachusetts 
later taken a law degree in Washingtor 

from laboratory work, his chief assignme 
ms and criminal 
Y errors tl 
background 
‘d on the 
secutions 
to pay 
ivier fine wl orked with Marti 


member 


Dr. Alsberg Resigns 
resigned in 1921. Campbell wi: 
He continued in that capacity fo 
He steadfastly refused to accept the Chiefship, on 
scientific bureau should be headed by a techni 


secretary Houston had devised a plan for 


] 


Department two nonpolitical, civil-service positions to 
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“Director of Scientific Work” and “Director 
The appointees were to have rank equivalent to that of 


Secretary. The positions were not filled until Henry 


Secretary, when he appointed W. G. Camp 
PI 


came bel 
Regulatory Work. In assuming this new px 


ting Chief of the Bureau 


to serve as acti 


‘ ~ 
ively seeking a man who could be appointed 


SItiol 


Career man in 


er ampbell 


nths after Campl 
arles A. Browne wa 
distinguished 


«i 


laboratory 
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is Chief of Centr 


the vacar \ 





PAGE 124 FOOD DRUG COSMETIC LAW JOURNAL—FEBRUARY, 1959 


be made before misbranding cases based on curative claims were 
presented to the courts. 

Dr. Alsberg and Mr. Campbell decided to strengthen the drug 
work. They arranged with the Public Health Service to make a 
temporary assignment of Dr. M. W. Glover to the Bureau to head the 
Drug Division. Glover began to enlarge the medical staff. It was not 
easy to find qualified doctors outside the Bureau, but at least four of 
the early groups of inspectors had medical degrees. These were Dox 
tors Holton, Callahan, McIntyre and Cooley. They were transferred 
to the Drug Division. When Glover’s term of duty was completed, 
he was recalled by the Public Health Service. Dr. George W. Hoover 
then Chief of Central District, was brought to Washington to head 
the Drug Division. James O. Clarke was moved from the Chiefship 
of New York Station to head Central District. Clarke had previ 
ously served with distinction in the Savannah Laboratory, then undet 


\bbott in state cooperation and as Chief at Savannah 


“Ginger Jake” 

The “Ginger Jake” case was only one of the terrible offshoots 
the prohibition era. A group of gangsters in the New York area cor 
ceived the idea of manufacturing a potable Jamaica ginger which, on 
chemical examination, would be classed by the prohibition authorities 
as a nonpotable medicine. To meet the routine chemical tests they 
introduced tri-ortho-cresyl phosphate and made extensive shipments 
to the West Coast and to points in Central District. This chemical 
is a dangerous nerve poison. Immediately reports began to come 
in of widespread paralysis which came to be known as “jake-leg 
paralysis” because the article had been nicknamed “Ginger Jake” by 
its devotees 

| confess that my first reaction to the reports that came to us 
was that it was a problem for the prohibition authorities. Mr. Camp 
bell, who was still Director of Regulatory Work, instantly decided 
however, that the Bureau of Chemistry had an unavoidable responsi 
bilitv under the Food and Drugs Act. The districts were ordered t 


begin an all-out investigation. Tracing shipments and identifying 


responsible agents was an enormous task, since the manufacture and 


~ 


distribution of the product followed the usual undercover bootlegging 
pattern 

To Ole Olsen, Chief Inspector of Eastern District, and Al W. 
Garrett, of Kansas City Station, belongs the credit for the intricate 
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and sometimes risky investigation which identified the responsible 


agents and completed the chain of evidence. The case charging con 
spiracy to violate the Food and Drugs Act 


The assistant district attorney who tried it 
thusiastic 


was tried in Brooklyn 


was competent and e1 


Many other chemists and inspectors took part in develop 


ing the case and testified ably at the trial. The three individuals 
principally responsible for the shipments were 


tenced to prison terms 
and reported to Mr 


convicted and sen 
I sat through most of this trial as an observer 
Campbell by letter on each day’s proceedings 
This action is recorded in N. J. 20554. The Food and Drug Adminis 

caused seizure of 24 consignments amounting 
2,000 gallons Some 57 


7 additional seizures were made 


and state authorities 


B & M Case 
The BR. \/ riernal Remedy case 
’ ; ‘termined effort 
the seizure 
lamb in her 
usual 
uncovered unmistakable evidences of fraud 


oO Was assigned by the Soli 


l-ventually, seizi 


latory Work 


1TyIT) SS 
Ire 


| 11 
Campbell d 


Food and Drug Administration Set Up 
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Regulat 
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functions. He had long felt that the dual objectives of the Bureau 
of Chemistry—agricultural chemical research and law enforcement 

were incompatible. He proposed to Secretary Jardine that an entirely 
new bureau be set up to handle law enforcement and that the agri 
cultural researches of the Bureau of Chemistry be combined with 
those of the Bureau of Soils in a new Bureau of Chemistry and Soils 
Enforcement of the Food and Drugs Act, the Insecticide Act, Causti 
Poison Act, Naval Stores Act, Import Milk Act, Filled Milk Act and 
Import Tea Act was to be entrusted to a new bureau called Food 


Drug, and Insecticide Administration. 


Campbell also recommended that he be permitted to give up his 


position as Director of Regulatory Work to become Chiet of the new 


Food, Drug and Insecticide Administration, even though this would 


entail a substantial cut in salary 


Secretary Jardine approved Campbell's recommendation for setting 
up the FDIA and the Bureau of Chemistry and Soils, but insisted t 
Campbell continue as Director of Regulatory Work and also as acting 
Chief of the FDIA, since Dr. Browne was transferring to the 


Bureau of Chemistry and Soils 


On July 1, 1927, under authority in the appropriation act for that 
vear, the new bureau began to function. This writer was assig 
the job under Campbell's direction of determining what personnel 
the Bureau of Chemistry should be transferred to the Bureau 
Chemistry and Soils and what should go to the FDIA. It was no 
difficult an assignment. The lines of work of the different s« 
in the Bureau were sufficiently definite to permit a decision in mé 
ases \t the time the proposal was placed before the Secretary 
it had been decided, with Dr. Browne’s agreement, that he and Dr 


kinner would go to the Bureau of Chemistry and Soils. Dr. Knight 


~ 


c 
chief of the bureau of soils bes ame chief of the new research bureau 
and Dr. Browne became associate chief. Dr. F. C. Blanck, who | 
been Chief of the Division of Food Control. was also transferred 
chemistry and soils 

The new F DIA, later changed to the FDA, now had the foll 
dministrative setup: 

W. G. Campbell, acting Chief and Director of Regulatory Worl 
of the Department of Agriculture, and P. B. Dunbar, Assistant Cl 


(1) Office of Insecticide and Fungicide Supervision, Dr. J. K 


Haywood. 
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of Business and Personnel Supervi 


ntrol Laboratories 


' 


mtrol Laboratory 


food-control laborato 


under J. W. Sale; the cattle 


microbiological laboratory, under 
microchemical laboratory, under B. | 
riginally to the bureau of chemistry 


head the microchemical unit) 
>) 


Drug Control Laboratory, Dr. G 
Insecticide, Fungicide 
Mi Donnell 


and C aust 


res Laboratory, Dr. F. P 


} 


laborative Investigat 


x M W hart 
H. Gooden: 


\\ endell \ 


to serve in his 
When Secretary 
request to be relieved 
ne to the Food and Drug 
delayed the effective d 


vears The annual reports 


are signed “Walter G Campbell Directo 


wood and Drug Administrati 


and a footnote state 
lune 30, 1931 authori 


\dministration without 





PAGE 128 FOOD DRUG COSMETIC LAW JOURNAL—FEBRUARY, 1959 


In the latter part of my service in Eastern District, I had occa 
sionally borrowed a red-haired young stenographer from the stenographi 
pool. He impressed me by his speed and accuracy, and when Camp 
bell became assistant Chief of the Bureau I suggested that Lee M 
Clarke would be an excellent man to take charge of his office. He later 
served as private secretary to the Director of Regulatory Work, then 
as chief clerk, assistant business manager, and through various pro 
motions became executive officer in charge of business and personnel 
He retired in 1948 

Campbell insisted on comprehensive annual reports. Thus, thi 
regulatory history of the Food and Drug Administration need not be 
repeated here 

Spray Residue 

Soon after it began operations, the Food and Drug Administra 
tion became involved in the spray-residue project, an activity which 
varying phases claimed major attention throughout the ensuing years 
Excessive lead and arsenic residues were the source of trouble at that 
time. Analytical methods were slow and inaccurate. The project was 


loaded with political dynamite. Fruit growers and, to a lesser extent 


vegetable growers appealed to their representatives in Congress. The 


various Secretaries of Agriculture were, to put it mildly, not too 
enthusiastic about this regulatory bureau seizing fruit and vegetable 
shipments sprayed according to formulas endorsed by other bureaus 
of the Department. Unfortunately, too, some of the most vociferous 
Congressional critics held important positions on House and Senate 
appropriation committees 

The brunt of the regulatory burden fell on Western District 
where insect infestation was high and spraying intense. Some of the 
astern District areas, notably New Jersey, also presented a problem 
Wendell Vincent and some of his Western District inspectors nat 
rowly escaped manhandling on some of their inspection trips. I 
remember reading a report from a young Western District inspector 
named John L. Harvey \n apple grower was reported to have 
threatened to shoot any food and drug inspector who invaded his 
orchards. Harvey decided to call on this man and try to make him 
understand the consumers’ side of the problem. Harvey reported that 
as he approached the orchardist’s home the occupant appeared bearing 
a shotgun. Said Harvey: “I was too scared to run, and a quick look 
around showed no suitable weapon, so I decided to approach the 


gentleman and reason with him.” Apparently he was successful in 
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his tactics \t any rate he survived, possibly because a somewhat 
exciting experience in France where he dodged German bullets not 


entirely successfully had taught him how to size up an antagonist 


The Food and Drug Administration’s policy was to give prote¢ 
tion to the public without denying the producers the right to us« 
sprays within safe limits. Our objective was to persuade all depart 
mental agencies to cooperate in working out the problem and _ to 
refrain meanwhile from creating public alarm. Our efforts were giver 
an unexpected assist by a panic caused in England by some arsenical 


poisoning cases attributed to American apples. The American appl 


industry depended on the export market to absorb its surplus fruit 


England was so concerned that the government sent one of its top 
ranking officers, Sir George Buchanan, to urge that the American gov 
ernment take steps to assure that export apples be free of dangerous 
spray residues. Sir George had been Secretary of the British Royal 
Commission which had set the tolerance of 1/100 grain of arsenic pet 
pound of food in an investigation of arsenical poisoning in England 

Some of the wiser heads in the fruit industry and in the Depart 
ment began to realize that this spray problem must be attacked cor 
structively. The Bureau of Entomology began in cooperation with 
state authorities to review and modify current spraying directions to 
reduce to the lowest minimum the lead and arsenic residues present 
at time of harvest. The Bureau of Plant Industry began a most pro 
ductive project looking to the development of machines and washing 


techniques for cleaning the fruit after harvest 


(Arthur M. Henry, later chief chemist at Atlanta, was then sta 
tioned at Philadelphia. He had done some promising experimental 
work on the removal of residues by acid or alkali washes It was 


fortunate that he reported this work orally to me and that I was ; 
to fix the date and to recall that I had instructed him to proceed wi 
the study Some time after Henry had demonstrated his process 


growers and acid washes were being used in the Bureau of 1] 


| 


Industry experiments, we received a tip that a western chemical firn 


would seek to patent the washing process and then charg 


growers a royalty for its use 


With the Solicitor’s patent law attorney | went to the 
Ithice We laid the problem before several of the examiners, « xplai 
ing that we did not see how a patent could be granted on a well-known 


‘ 


hemical reaction; nevertheless, it was in the public interest that this 
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process be made free to all. They advised us that under their rules 
they could not reveal whether anyone had applied for such a patent 
but suggested that an application by Henry for a public-service patent 
could do no harm. Then if the idea were patentable, the government 
application would be placed in interference with any outside applicant 
The party who could establish prior publication would get the patent 


if any were issued. 


\Ve went ahead on this line and filed the application in Henry’s 
name. It later turned out that the commercial firm did indeed file 
claim only a matter of days after the Henry claim was filed. Henry 
and I and perhaps others testified at length in the interference pro 
ceedings and were able to establish Henry's priority of discovery 
The public-service patent was granted 


In February, 1927, Campbell and I—on the insistence of Senator 


MeNary and others, and with the approval of the Secretary—-went t 
Salt Lake City for a conference of western fruit growers and stat 
officials with Department of Agriculture experts. Wendell Vincent 
Chief of Western District. and Dr. L. D. Elhott, Chief of Denver 
Station were also present | prepared the extensive minutes of this 
meeting which, no doubt, will be found in the Administration's files 
Campbell's straightforward presentation of the problem from every 
| 


angi 


e made a splendid impresstor The meeting led to the estab 
lishment of a tentative tolerance and a pledge by the fruit growers t 
use every reasonable effort to adhere to moderate spray schedules and 


to wash fruit thoroughly before marketing. 


During the time this spray situation was In its most critical stage 
Campbell, Crawford and | had been much impressed with the letters 
written by Louis D. Elhott to protesting orchardists. They were 
firm, courteous and informative. We decided that Elliott was a mar 
who could strengthen Campbell's administrative group materially 
It was a happy choice. Until his retirement as Associate Commits 
sioner, he not only handled every assignment with skill and discretion 


but his delightful sense of humor was a continual joy to his associates 


Elliott's office adjoined Martin Boyle's. Martin was blowing oft 


steam about something, probably an inaccurately worded document 


in his usual gruff manner which no one took seriously—not even 


Boyle. Elliott stepped to Boyle's door and inquired seriously: “Is 


vour name M. Boyle or ‘Embroil’ ?” 
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Dr. Ward Benjamin White 


Dr. Balcom died very suddenly on October 17, 1929. It was very 
important that the vacancy in the Food Division be filled promptly 
Mr. Campbell, Mr. Frisbie and I discussed possible candidates. I had 
heard James ©. Clarke, then chief of the New York Laboratory, speak 
enthusiastically of Dr. Ward Benjamin White—or Ben White, as 
everyone called him—as an active cooperator l suggested that 
although neither Campbell nor I had ever met White, Jimmie Clarke's 
opinion was quite persuasive. Frisbie agreed that White might be 
the man we needed. He arranged to have us meet White at the forth 
coming AOAC meeting. That meeting satisfied us. Campbell directed 


go to Albany and ask Commissioner of Agriculture Pyrke's 


me to g 
permission to tender the position to White The commissioner was 
reluctant to lose White, but recognized the opportunity and consented 
to my approaching him. His appointment promptly followed, and hi 


joined the Food and Drug Administration in 1930. He began at once 


} 


not 


~ 


a drive to develop quick and accurate methods for lead. The group 
li 


of brilliant young chemists under his guidance was outstan 
successful. Quick and accurate lead determinations now supplanted 
the more time-consuming arsenic methods. White’s contributions t 
the work of the Food and Drug Administration cannot be overesti 
mated. His sudden and untimely death in 1951 brought deep sorrow 


to all of us 
George Larrick Comes to Washington 


\t a Central District conference, probably in 1924, Harry D 
Garrett, then Chief of Cincinnati Station, told me that he had a new 
inspector who he thought would go far in our service. I made it a 
point to make the acquaintance of this young man at the first oppor 
tunity. His name was George IP. Larrick. On my recommendation 
Mr. Campbell approved his transfer to the Washington office in 1928 
His assignment was to give special attention to inspectional matters 
coming to the Chief’s office and also to serve as a liaison officer with 
the Drug Division. This latter duty was logical, since Larrick had 
| 


become acquainted with the new Chief of the Drug Division, Dr. J. J 
Durrett, when the latter was health officer at Memphis and was 


cooperating actively with Cincinnati Station 
It was not long after his transfer to Washington that Larrick 
tracked down a poisoned Christmas fruitcake loaded with arsenic, 


finally located in Canada from where it was returned by the Canadian 
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authorities. The story is too well known to need repeating here. (See 
the annual report for 1930.) 

\nother of Larrick’s assignments, of an even more onerous kind, 
was during the disastrous Ohio Valley floods of 1936, when a large 
force of inspectors cooperated with state and local officers in supervis 
ing the disposal of flood-damaged foods and drugs. The entire group 
was exposed to the rigors of an extremely severe winter but, without 
regard to long hours or personal discomfort, carried on the work with 
success and distinction 

One of Larrick’s unique contributions was the organization of the 
fraud schools. Inspectors from different stations came to Washington 
in groups. There they studied intensively, under Larrick’s guidance 
and with the assistance of the Drug Division and the Solicitor’s Office 
the types of investigation essential to establish fraud 

During one period when the Drug Division was without a head, 
Larrick was assigned to it as acting Chief and directed the work with 
success. His promotion to chief inspector of the Food and Drug 


\dministration soon followed 


Senate Hearing 

Now we come to one of the most unpleasant episodes in the his 
tory of the Food and Drug Administration. A disgruntled importet 
of ergot, disappointed in his ettort to corner the Spanish ergot market 
brought charges of gross irregularities against the Food and Drug 
\dministration 

Senator McNary was then chairman of the Senate Committee 
\griculture. He telephoned Mr. Campbell to say that the committee 
was granting an audience to a critical importer. The Senator thought 
Mr. Campbell should be present. Mr. Campbell took Dr. Durrett 
Chief of the Drug Division, and me to this audience. After listening 
to a tirade prefaced by expressions like “I believe.” “I understand,” 
ete., the Senator asked Campbell if he had anything to say. Campbell 
replied that we were accustomed to the complaints of commercial 
adventurers, but if the committee wished us to appear at a hearing 
we would be glad to come with records to support everything we had 


to say. That was early in February, 1930. The committee took no 


further action at that time 


The importer continued his attacks. A United States Senator 
permitted his name to be used on an article published in June, elabo 


rating the charges, in a scandalmongering magazine. Dr. H. H. Rusby 
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whose name long before had figured in charges against Dr. Wiley 
supported the complainant. The magazine article was the last straw 
The day it appeared, Mr. Campbell wrote a letter to Senator M« Nary 
urging a hearing, and delivered it personally to the Senator at the 
( apitol 

On the very day that Campbell made this appeal to the Senator 
Dr. Rusby made an attack on the Food and Drug Administration on 
the floor of the United States Pharmacopoeia convention then in session 
in Washington. Since | was a delegate to the convention from the 
Department of Agriculture, | replied, inviting the convention to name 
a committee to investigate the charges and promised the full 
ation of the Food and Drug Administration. The convent 
ously was unimpressed by the Rusby charges and took no action 


] 


The Senate hearing demanded by Campbell began early in June 


1930, and occupied almost the entire month. Anyone interested car 
read the dreary proceedings in the bulky Senate document printed 
after the hearing adjourned The Senator who had sponsored the 


critical published article attended only a few sessions of the hearing 


and left for Europe long before its conclusion. The most important 


result of this episode was that it enlisted the sympathetic interest of 


Senator Royal S. Copeland, himself a former public health 


Although not a member of the Senate committee, he attended all 
the hearings, at » request of the chairman, and his letter exonet 


ating the ood and Drug Administration of all charges is the only 


growing out of the hearing 

support of the Food and Drug Administration 
then until the | of his hfe, as will appe: 
occurrence during the hearing was the la 
Dr. Wiley, who sought to testify on his long 

ns of the secretary of \eri ulture were 
who was presiding, gently and courteously 
his testimony was not germane. He left the 
30, the twenty-fourth anniversary of the sigt 
Drugs Act. A few days atter Dr. Wiley’s a 
Mrs. Wiley courageously introduced a 
ing complete confidence in the Food and 


~ 


New Deal 


Soon the new Democratic administration 


Franklin D. Roosevelt appointed Henry A 
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Agriculture. He was the son of Henry C. Wallace who had appointed 
Campbell Director of Regulatory Work. A young New Dealer, Rex 
ford G. Tugwell, was appointed Assistant Secretary. Tugwell’s repu- 
tation as an earnest reformer had preceded him. None of us had met 


him personally. 


\s everyone knows, letters addressed to the Secretary are referred 


to the bureau most concerned for the preparation of replies for the 


. 
Secretary's signature. Long experience with the spray-residue prob 


lem had led to the development of a routine reply to spray-residue 
inquiries which took all departmental angles into consideration. While 
the toxicity of sprays was recognized, their necessity was also stressed, 
and the precautions advocated by the Department in the way of spray 


schedules and washing processes were explained. 


One afternoon, after closing time, a few of us including—lI think 
Crawford and Larrick were sitting in Campbell's office discussing, 
as usual, the events of the day. While we were talking, George W. 
Stege, our extremely efficient office manager, entered and dropped a 
document into Campbell’s incoming box. As he departed, Stege sig 
nalled me to look at it. I looked and immediately felt my blood 
pressure rise. The document was one of our routine spray-residue 
letters prepared for the Secretary's signature. Attached to it was 
penciled note signed “R. G. T.” meaning Rexford G. Tugwell. It 
curtly asked in effect why, if lead arsenate was a poison, didn’t the 
FDA prohibit its use. The effect on all of us after these long years 
of fighting a lone battle against spray residues was like a kick in the 
teeth. Campbell immediately said that he was going to call on Tug 


well the first thing next day and tell him a thing or two 


Then our meeting broke up. I picked up Ben White as usual 
and we began the long ride home. I was still sizzling, and I told Ben 
why. The common sense of his reply was characteristic. It was, in 
effect: “What are you complaining about? You have wanted support 
from the Secretary’s Office for a long time. Now you've got it. Make 


the most of it.” 


Campbell usually got to his office early. I made certain that | 
arrived before he did. I gave him White’s comments almost verbatim. 
Campbell's immediate reaction was: “Why, of course, White is right 
That’s the way I'll approach Tugwell.” Then I suggested: “Why not 


enlist his interest in getting the kind of amendments to the Food and 
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is 


Drugs Act we have long recommended in annual reports and e 
where ?” 

Campbell departed to see Tugwell. He returned in midmorning 
and reported his conversation. It had been most cordial. He had ex 
plained the reasons for the questioned letter, Tugwell accepted them, 
and signed the letter. Then Campbell broached the matter of amend 
ing the Food and Drugs Act. The Assistant Secretary said he would 
consult the White House about it. That sort of promise in all our 
previous experience had meant nothing at all. The early New Deal 
days did things fast. Before we left for lunch, Tugwell phoned Camp 
bell, said he had consulted the White House and was told to go ahead 


with the legislative project if he was satisfied that it was desirable 


We went to lunch. | was a little dazed by the rapidity of develop 
ments. Then | had an inspiration. “Why not,” I said, “write an e 
irely new law?’ The present law is old-fashioned, and to add a lot of 
amendments will be like remodeling an old house. Let’s start tron 


scratch.” 


Legislative Campaign 
is noncommittal, but a few days later 
m. with Frederick I’. Lee, Milton Handlet 
assigned by Tugwell to dratt a new law. Senator Ce land 
ted to introduce the bill and ; actually did throw the 
without reading, into the legislative hopper. We had put 
everything we thought the 
learned that | was not 
‘dit for Section 402(a)(4) 


at the insanitarv conditions I observe: 


- 


ny plants when | knew we 


objective examinatio1 


mean that | wrote this section | 
m urging that something like this be included 
the first hectic sessions of nocturnal legislative 
in also by I. D. Cronin and others from the Sol 


veecame evident that this was gyoing to bea lot g rob 


rd had revealed a talent for legislative drafting that I have never 


seen equaled. I proposed to Campbell that | would handle the routin 
Food and Drug Administration, leaving him and Craw 


to devote their attention to legislative matters. This, essentially 


t 
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was the arrangement for the next five years, with Crawford taking 


more and more responsibiliy for legislative drafting 


But I am ahead of my story. I called together the entire Wash 
ington personnel, told them with Larrick’s help what we were pro 
posing to do and suggested they make themselves missionaries for the 
new law. Some broadcasting stations offered free time to the Food 
and Drug Administration, and Wharton in Eastern District and Vincent 
in Western District discovered that they had unrecognized talents 
as broadcasters. They gave their own time to this service, and the 
astounding amount of fan mail they received proved how popular they 
were. I remember one of our House Appropriation Committee heat 
ings during this period, when the chairman, a bitter antagonist because 
of our spray-residue control work, demanded of Campbell how much 
of our appropriation we had spent on these broadcasts. Campbell 
responded truthfully: “Not one red cent.” The chairman said: “You: 
\ssistant Secretary | Tugwell] doesn’t agree with you,” and fumbled 
for a letter on the desk in front of him. I remembered the letter, since 
] 


| had prepared it myself. | whispered to Campbell that the lettet 


wouldn't hurt us, and he immediately replied: “Put the letter in the 


record.” Needless to say, the chairman did no such thing 
soa) 


The field personnel gave freely of their own time to talk to inter 
ested groups of consumers about the deficiencies of the old law and 
the need for new legislation. An exhibit was assembled of striking 
examples of deceptive or dangerous products not within the reach ot 
the original law. It was dubbed a “chamber of horrors” by a news 
writer, and Ruth Lamb used this name as the title of her book 

The first bill was purposely made very broad. Senator Copeland 


as | have said, introduced it \ storm of opposition arose from all 


industries involved and from advertising interests. Assistant Secre 
tary Tugwell had become by this time what someone called the 
“whipping boy” of the new national administration. Opponents otf 
New Deal measures were quick to put the blame on him. Senator 
Copeland remarked to me at one of the early informal hearings on 
the bill, held in the Department of Agriculture: “\When they say any 


11 


thing bad about the bill, they call it the Tugwell bill: when they say 


something nice, they name it the Copeland bill.” 
The history of this five-year battle has been written in such detail 
that it need not be repeated here. One horrible catastrophe, however, 


undoubtedly shocked Congress into the final passage of the bill. This 
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was the Elixir Sulfanilamide case. By order of Congress, a full report 
of this case, written by Crawford, was submitted to Congress on 
Thanksgiving Day, November 26, 1937. It was printed as a public 
document and is a highly dramatic and truthful account. A few days 
after the report was filed, Congressman Lea of California, the chair 
man of the House Committee on Interstate and Foreign Commerce 
called me, in Campbell's absence, to inquire whether the current bill 
contained any provision that would prevent a future similar occur 
rence. | had to reply that it did not Mr. Lea asked that a section be 
drafted to take care of this situation. The new-drug section was then 
prepared 

[| have already mentioned Crawford's fine contributions to 
legislative effort. One other name stands out among the many 
played their part. This is Ole Salthe. He was a former cooperating 
othcial in New York City. During the legislative contest he managed 
Senator Copeland's consulting laboratory business in New York City 
He had the Senator’s complete confidence and our 

‘nator came to rely 
conflicting views into harmony 


ok, particularly the orderly arrat 


it never be forgotten that the driving force and guid 


~ 
1 


genius behind all this legislative battle was Walter G. Campbell 
him and to Senator Copeland, who faithfully followed Campbell 
this country owes a debt of gratitude no less than it doe 

to the first pioneel of federal food and 
\\ iley 

On June 25, 1938, the Federal Food, Drug 
became a law Three days later, Senator Copeland 
No legislator ever had a more noble monument 


Apologies 


Phis is a logical place to end this story 


however, | must plead the forbearance of anyone who may read 


| have failed to mention some of the people in the Bureau of Chemis 


try and the Food and Drug Administration who 
contributions during the ; years covered by this 
missions were not deliberate, but due to lapse of memo 


edly, episodes and names will come to mind later th: 
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been included. Perhaps, too, I should mention by name some of the 
many people who came to us in the thirties and early forties and now 


carry on the work so ably, but I cannot list them all 


For what it is worth to some of you old timers and to the present 


generation of food and drug people, this is my story [The End] 
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AUTHORITY OF FOOD AND DRUG ADMINISTRATION 
RE USE OF COAL-TAR COLORS 


On January 13, Secretary of Healt! 
S. Flemming announced that as a result « 
Supreme Court on December 15, 1958, = 


i 
Administration 
colors that are now in use wh 


in question is not harmless.” 


“Acting under this interpre 
istration is proceeding promptly 
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Labels at Work 


By STEWART L. WHITMAN and BERT A. COLLISON 


Two New York Bar Members Discuss Labeling Problems in Registering Trade- 
Marks. Cited Patent Office Rulings, Unless Modified, They Suggest, Will 
Be Followed by Examiners. Conformance May Save Expense in Prosecuting 
Applications for Registration and May Avoid Necessity of Revising Labels 


_. PRADE-MARK OWNER who does not wis! 
mark may still rely upon the common law for the 
| oday as in the past, use ul der the 
is the source of these rights 
trade-marks have found it desirab] 


rnished by registration under th 


| 
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trade-mark exami 
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often, in actual practice, the owner of a mark meets with rejection 


by the Patent Office, or becomes involved in lengthy proceedings 


merely because the label which he adopted and has used fails to 


Sail 


tisfy one or more of the tests which have been developed by the 
Patent Office 


These tests cannot be found in any promulgated body of rules 
] 


They are the products of the decisions of the Patent Office tribuna 
construing the statute. In view of the unsettled state of these rules 
when there are important reasons for using a label which does not 
conform wtth some ruling of the Patent Office, the trade-mark owner 
may find it worthwhile to undertake to persuade the Patent Office 
to reconsider its construction of the statute. In most instances, how 
ever, the known wishes of the Patent Office can be satisfied without 
sacrificing anything that really matters; when this can 


means a saving of time and money. 


Che purpose of this article is to call attention to a few of 
grounds on which applications for trade-mark registration have been 


tons 


rejected because of the labels. The reasonableness of these reje¢ 
will not be discussed here, and there will be no attempt to show how 
they carry out or, perhaps, conflict with the purpose and philosophy 
of trade-mark law. The intent is practical and simple: It is to point 
out a few of the things which should or should not appear on a 

if delay in registering is to be avoided. Any label can, of course 
Ie 


present new questions and be rejected on grounds which it would 


difficult to anticipate, but in most cases trouble can be avoided by 


knowing what the Patent Office has disapproved and designing the 


label accordingly 


When Should Label Include Descriptive Term? 

When Product 1s New.—In a speech at the American Chemica 
Society Ss symposium on chemistry and engineering in the food 
processing industry, in Chicago, on September 11—five days afte 
the food-additives amendment of 1958 went into effect—Commissionet 
George P. Larrick of the Food and Drug -Administration made an 
important recommendation which has peculiar significance for trade 
mark owners in the industry. After stating that the housewife has a 
right to know what is in her food and that the way to build consumer 
confidence is “not to hide the fact that additives are used, but to tell 
what the additives are, that they are safe, and what good they do,” 


Commissioner Larrick said: 
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kinds and varieties and types of seeds shall be used. Rules and regula 
tions such as these are, of course, a part of the daily life of all respon 
sible members of the industry. But from a trade-mark point of view, 
the use of descriptive terms is important regardless of whether these 
are required by law. 
Commissioner Larrick spoke of the need for short, simple synonyms 
for chemical names. When a product is sold under a trade-mark and 
not given such a short, simple name, the public often uses the 
trade-mark as the “common” name for the product and, sooner or 


later, the trade-mark ceases to be a trade-mark, and is denied protection 
as a trade-mark. 


Commissioner Larrick made it plain that he was not talking about 


trade-marks, but the example which he gave, namely, aspirin—*‘the 


common name for acetyl salicvlic acid regardless of the brand’ 


Is 


the classic example of a trade-mark which was lost for want of a 
common name 

The way to guard against such loss of trade-mark rights not onl 
in connection with food additives, but whenever a product lacks a 


common and simple descriptive name, is to supply such a name and 


print it on the label for all to see and to use. This, too, is a way to 


make the label more likely to be acceptable to the Patent Office. Ir 


le 


a recent case, where the term “Bug-Proof” was refused registration 
1] 
il 


on the supplemental register, as a trade-mark for chemically treate 


shelf paper, Commissioner Leeds said: 


By adopting Commissioner Larrick’s recommendation and extend 
ing its application beyond the food-additives amendment to the industry 
in general, the users of trade-marks can accomplish the purpose for 
which the recommendation was made and also gain security for thei 
trade-marks and avoid one ground for rejection by the Patent Office 

When Two or More Trade-Marks Are Used Together and Trad: 
Vark Sought to Be Registered 1s Apt Description of Product.—The need 
for a descriptive term on the label is not as acute when the product 
is old and familiar so that the average purchaser knows how to 
describe it, but under some circumstances the omission of a decriptive 
name even for such a product can cause trouble. Such a combinatio1 


of circumstances is described in a decision refusing registration ot 


Bayer v. United Drug Company, 272 F ‘EF parte Pest-Guard Products, 118 
505 (DC N. Y., 1921) S (Com, Pat., 1958) 
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“Hair Tamer” as a trade-mark for creme hair dressing 

had also used, and had registered, the trade-mark 

on the specimens submitted with the application this other trade-mark 
appeared above a scroll on which were the words “Hair Tamer for 
wild hair.” In refusing registration on the ground that the term 
“Hair Tamer” was used as the common descriptive name of the 


product, the commissioner said: 


Of course, if the term sought to 
ily aptly descriptive but also in ac 
eral public to describe the product 
en if another des« riptive name appears 
to register “Piston Seal” and “Holt’s Vistor 
with spec > on which * term “wor! 
ippeared is tne name of ; applicat ts 
Office found that “‘piston seal’ is an apt name 
the commonly recognized name of the prod 
‘Piston Seal” was refused But where the term 
the applicant exclusively and is capable of ac 
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s amendment of 1958 
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This is the regular practice of the Patent Office with respect to 
requirements under the Federal Food, Drug, and Cosmetic Act; the 
Insecticide, Fungicide and Rodenticide Act, the Wool Products Label 
ing Act, the Federal Seed Act, and other laws which affect labeling 
By an exchange of information with the administrators of these laws, 
the examiners are advised of the official interpretations of the various 
rules and regulations, and they will not approve an application if 
required information is omitted from the label. 

Such consideration of all the laws governing shipments in inter 
state commerce is an essential part of the examiner's task, because an 
application for registration must show use in commerce and “use of 
a mark in connection with unlawful shipments in interstate commerce is 


not use of a mark in commerce which the Patent Office may recognize.” 


This ruling was made in connection with the cancellation of the 


registration of a trade-mark for 
specimens which had been submitted with the application omitted 


insecticides li appeared that the 


labeling information required by the Federal Insecticide, Fungicide 


and Rodenticide Act. The application had been filed nearly a month 


before the product had been registered in accordance with that act 


The decision of Commissioner Leeds, ordering cancellation, notes 
that the examiner, in examining the application, “raised no questior 
concerning the inadequate specimens.” 

The registration was void ab initio. In explaining why the re 
trant had acquired no rights recognizable by the latent Office 


commissioner said 


Poisons Act, 
acquired as a result of unlawful shipments 

Reduced to even simpler terms, the question was whether prop 
erty rights may be acquired as a result of unlawful acts; the answer 
given was in the negative 

To have to wait until the requirements under other statutes have 
been satished may mean delay in filing an application for registratior 
and it may mean a later date of claimed first use, but informality with 


respect to labeling requirements is likely to be more costly in the end 


To rely on being permitted to supply the omitted information 
by presenting substitute specimens during the prosecution of the 


application is not usually advisable under such circumstances, because 


Coahoma Chemical Company v. Smith, 113 ¢ SPQ 416 
113 USPQ 413, 418 (1957) 
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a substitute specimen must be a label which actually was in use at 
the time of the filing of the application. Ordinarily, it is necessary 
for the submission of substitute specimens to be supported by an 
athdavit to the effect that they were in use at the time of the filing 
of the application.’* The recommended procedure is to file in the first 


instance a label that contains all legally required information 


How to Label Component Part Sold Under Trade-Mark 
But Not Sold Separately 

Commissioner Larrick’s advice to tell the consumer about the 
additives which are used has special urgency for the owners of trade 
marks for food additives because, as in the case of any product which 
is sold only as a component part of other products, it is necessary 
for the label to show what it is that the trade-mark is meant to identify 
The basic rule is that a mark may be registered for a component part 
or ingredient or added substance or finish, provided that the marking 
is such as to indicate clearly what the trade-mark is meant to identify 

Under previous trade-mark statutes and in the early years of the 
administration of the act of 1946, there was considerable confusion 
and uncertainty with respect to the registration of trade-marks for 
components of products, but the situation was clarified three years 
ago by a decision in which Commissioner Leeds surveyed the di 
cisional law and noted inconsistencies, and made plain what the later 
Office considers to be the correct way to use such trade-marks 

The case in which this decision was handed down involved ar 
application to register “Ko Cal.” The applicant sold a detergent on 
which it used the trademark “DPine-Sol.” “Ko Cal” was its trade 
mark for an ingredient of “Pine-Sol.” The applicant purchased thi 


ingredient from another concern, under a different mark, and di 


sell it under the trade-mark “Ko Cal” except as an ingredient 
its “Pine-Sol.” The labels submitted by the applicant were labels 
used on the finished product, the detergent marked “line-Sol Phes¢ 


1 


labels contained statements such as “Improved with Ko 


brightener” and “Pine-Sol with Ko Cal whitener-brig 


} 


contains Ko Cal, the miracle neutral 
The application had described the 
m used in laundering clothes as a brightening 
J The commissioner held that the mark ha 
“to identify and distinguish a whitening and 


Hancock Wor! cited at footnote 2 Winti 
t p. 138 106 USPQ 
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as an ingredient in a detergent,” and that the application should be 
amended so as to thus identify the goods. With this amendment, 
the registration could be granted 

\n example of labeling which did not satisfy the Patent Offic 
was a tag for “Varidrive” motors which included the statement: 
“This motor is equipped with ‘VELVATROL”.” The application was 
for registration of “Velvatrol” as a trade-mark for a brake-and-clutch 
mechanism. It was held that the phrase “equipped with ‘VELVA 
TROL’ ” contained no suggestion to potential purchasers or to the 
trade that the word “Velvatrol” was intended to identify a clutch-brake 


mechanism. In refusing registration, the commissioner said: 


as not anv time, either on or in connectr { 
purchasers just what “VELVATROL” is meant to identity 


\ trade-mark may perform a duel function by identifying either 
or both the additive and component and the finished article as 
whole, but under such circumstances, too, the label submitted w 
an application for registration should indicate what the mark 
intended to identify.” 

Thus, when a trade-mark is used on a food additive or other 
component or ingredient sold as part of the finished article, the label 
must include a descriptive term. The label on a loaf of bread sold 
under a trade-mark does not normally need to include the word 
“bread,” but if the label is marked not only with the trade-mark for 
the bread, but also with the trade-mark for an ingredient used in 
making the bread, it should state what that ingredient is, and must 


indicate that this is what the trade-mark is intended to identify 


How to Display Corporate Name When Used as Trade-Mark 

The Supreme Court has said that it is not entirely clear whether 
the name of a corporation is to be regarded as a trade-mark or trade 
name, or both; that to some extent these terms overlap; and that 
“the precise difference is not often material.” ™* 

One occasion when the difference is material and important is 
when it is desirable to have a corporate name registered in the Patent 
Office, because as a trade-mark it is registrable, but not as a trade 
name.'* Whether it is a trade-mark, and thus registrable, depends 

We lman 1 U. 8, Electrical Motors, 110 1957) Ex parte Esquire Sportswea 115 
USPQ 259, 260 (Com. Pat., 1956) USPQ 359 (Com. Pat., 1957) 

* Mercantile Stores v. Joseph & Feiss, '% American Foundries v. Robertson 
112 USPQ 298 (Com. Pat., 1957); Ex parte U. S. 372, 380 (1926) 


Joseph & Feiss, 114 USPQ 463 (Com. Pat In re Lyndale Farm, 186 F. 2d 723, 727 
(C. C. P. A., 26a) 
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not on the form of the name, including the usual indicia of incorpora 
tion, but on how it is used. Like any trade-mark, it must of course be 
used on goods; but a trade name, such as a corporate name, which 
is applied to merchandise does not thereby ipso facto become a trade 
mark and the “initial presumption is that a corporate name is a trade 
name rather than a trade-mark.” *° This initial presumption may be 
overcome by evidence that the corporate name has “become distin 

tive’ of the applicant’s goods, meaning, in the language of trade-mark 
law, that it has acquired a “secondary meaning” as a trade-mark and 
is, therefore, registrable under Section 2(f) of the 1946 act. The deci 

sions of the Court of Customs and Patent Appeals which have held 
that a corporate name may be registrable under Section 2(f) ** do not 


determine whether or not it is registrable “in any other manner 


Having to show that a corporate name ith or without such 
indicia of trade-name function as the terms “incorporated” or “con 
pany,” actually points to the goods and is a trade-mark involves 
obvious difficulties, so it is not surprising that there are few published 
decisions illustrating how the right to register a 
se, can be established 

\ corporate name can, however, more readily be made 

as a trade-mark if it is displayed in a distinctive mannet 

# fanciful lettering or by combining the name with 


matter, and it is by such means that corporate names usually 


to function as trade-marks, and are registered. Illustration 


eraphic displavs of trade names used as trade-marks are f 
Tal play 


marks published for opposition in the 
Firm names and other comn 
th as trade names and trade-marks 
involves problems similar to those 
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porate names applies in substance 
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name. It is noteworthy, in this connection, that in cases involving 
the registrability of such trade-marks, the commissioner’s and the 
examiner's decisions refer almost regularly to the labels submitted 
as specimens. 


This question of how a corporate name trade-mark ought to be 


displayed is not wholly or even primarily a question of typography, 


label design or layout. Of course, these elements should not be ignored, 
but to rely upon “display,” in the graphic sense, can be a mistake. A 
more important factor is the context in which the name ts used. If in 
its context it seems to point to the business rather than to the goods, 
distinctive typography or graphic display will not make it a trade 
mark. In refusing to register “Legionaire Uniform Co.” with a pic 
torial representation of a man wearing a uniform, the commissioner 
noted that the labels submitted as specimens showed the name and 
address of the applicant, and that it was obvious that what the 
applicant sought to register was its trade name with the pictorial 
representation. The commissioner then said: “Trade names are not 
registrable and the addition of the pictorial representation does 


not make the trade name registrable.” ** 


\n application for registration of a trade-mark which showed 
the name “Process Equipment Co., Inc.” in large capital letters against 
a fanciful design was refused because the specimens submitted with 
the application were gummed labels for addressing shipments of fourth 
class mail which, the commissioner said, showed that the matter 
presented for registration was “a tradename used only as a return 
address for fourth class mail.” * 

In another case where registration was refused on the ground 
of failure to show any trade-mark use, the name “Crest Foods Co.” 
was displayed within a rectangle, but above the rectangular border 
were the words “Manufactured by,” and below it was the address 
“Ashton, Illinois.” The border could not effectively insulate the name 
from these, the two most frequently recurring earmarks of nontrade 
mark use. The applicant argued that “the enclosing of ‘Crest Foods 
Co.’ within a rectangle shows that this was intended to be trademark 
use, and tried to detach it from the offending context by submitting, 
in addition to the complete labels, small specimens showing only the 
name within the rectangle, which admittedly were cut from the larger 
ones. In rejecting a photograph of a can to which one of these small 

‘Ex parte Haymarket Veterans Uniform 3 Ba parte Process Equipment Company, 


Company, Inc., 105 USPQ 75, 76 (Com 114 USPQ 505 (Com. Pat., 1957) 
Pat., 1955) 
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specimens was affixed, as “not worthy of consideration in so far as 


it purports to show use of “CREST FOODS CO- as a trade-mark,” 


the ce ImMmissioner said ° 


It also inconceivable that a company, under such circumstances 


at this late date be clipping or cutting from a larger label the po 
“CREST FOODS CO.” within a rectangle and affixing it to the co 


the goods. Furthermore, if this were being done, and the clipped 


athxed to a container bearing one of the complete labels which are 
such use would still be a tradename use readily recognized as trade name use 
The decision in the Crest Foods Company case does not discuss 
or analyze the effect of what was printed above and below the rectangk 
enclosing the company name. These earmarks of nontrade-mark use 
are not often discussed or analyzed, but the frequency with which 
they are noted in the decisions where applications to register corporate 
names have been refused is a measure of their influence on Patent 


Office action 


How Not to Use Address—In the fourth-class-mail-label case 
mentioned above,** the name, displayed with the pictorial matter 
appeared at the top of the label with “177 State Street” to the left and 
“Boston 9, Mass.” to the right. The nontrade-mark use of a name with 
an address is not usually so obvious. In a case where the commis 
sioner’s refusal to register a corporate name was affirmed by the 
Court of Customs and Patent Appeals, the applicant had submitted 
two specimens. In one of these, the address appeared directly below 
the name, thus: 

PROQUIP 
WALKER PROCESS EQUIPMENT 
IN¢ 
Aurora, Ill, U 
Seria! No 


In the other specimen, this was the arrangement: 


WALKER PROCESS EQUIPMENT’ 
IN 
PROQUIP 
W ater 2 sew an _ Waste Treatr 
AURORA, ILLINOIS 


Che court held that in each of these specimens the words “Aurora 
Illinois” or “Aurora, Ill. U. S. A.” were “displayed in such a manner 
as to make it clear they indicate the location of Walker Process Equip 


parte Crest Foods Company, 112 ‘Ex parte Valker Process Equipment 
199, 191 (Com. Pat., 1957) Company, 102 USPQ 443, 444 (Com. Pat 
parte Process Equipment Company 1954) 


‘ited at footnote 25 
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ment Inc.” and that the addition of the address “suggests that the 


9 


name of the corporation is not being used as a trade-mark.” * 


This refusal to register “Walker Process Equipment Inc.” did 
not rest entirely, or even primarily, on the presence of the address; 
another, more important ground for the decision is discussed below. 
However, the manner in which the address was used did contribute to 
the failure to obtain registration, and one may at least speculate on 
the possibility that if the address had been used only in the manner 
in which it appears in the second specimen, well-separated by other 
matter from the corporate name, the conclusion of the court with 
respect to the effect of the use of the address might not have been 
different, because there is no rule against any and all use of an address 

Neither is there any rule as to how the address may be used 
without jeopardizing the chances of registration. In a case which was 
taken to the United States District Court for the District of Columbia, 
the specimens, as described in the findings of the court, showed 
the name “Duncan Electric Mfg. Co.” appearing next to the last line, 
“directly beneath which is ‘3rd & Mechanic Sts., Lafayette, Indiana’.” 
This form, with the address directly beneath the name, is the most 
common in cases where use of an address is a factor in the refusal 
to register a corporate name, and it is a form which had best be avoided. 

But even this is not an absolute rule. In a rather curious case, 
Commissioner Leeds, reversing the decision of the examiner, sustained 
an application to register “Guy Gautier & Co.” for brandy. On the 
specimens this name appeared directly above the word “Cogna 
and the examiner, in refusing registration, had cited a number 
cases where corporate or commercial names used in conjunction with 
the post-office addresses of the applicants had been refused registra 
tion. After referring to these cases, the commissionet 


Guy Gautier & ( 

ized that applicant 

hat purchasers ire mucl 
be the nz of the 


} 
¢ 


address ‘ applic. lt this respect t! 


i CasCs 


\s so often happens, the exception serves to illuminate the rule 
These warnings with regard to the use of the corporati 


address in connection with the corporate name are made with the 


Application of Walker Process Equip- parte Pinking Shears, 104 USPQ 408 «{ 
ment, Inc cited at footnote 20, at p. 332 Pat 1955) Ex parte Automatic 
Duncan Electric Manufacturing Com Company, 95 USPQ 222 (Con P 
pany v. Marzall, 95 USPQ 242 (DC D. of C Ex parte Guy Gautier 4 
1952) See also Ex parte Optomechanisms cited at footnote 23. at p. 346 


111 USPQ 243 (Com. Pat 1956): Ea 
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realization that the minimum requirements under practically all the 


statutes which regulate labeling of merchandise include the name and 


t 
0 


address of the manufacturer or distributor. The corporate name 


the trade-mark owner may, of course, be used as a trade name, and 


it is only natural—and useful, too—to have the address appear with 
the name. But when the corporate name is to function also as a 
trade-mark, it must be displayed separately, on the label, in a manner 
which makes it plainly “applicable to the vendible commodity to 
which it is affixed” instead of to the business To make this 


} 


is never easy, and the use of an address is likely to make 


plair 
mort 

difficult. The address is therefore best confined to that part 

where the corporate name appears as a trade name 


w Not to Use Expressions Such as “Manufactured 

s for confining the corporation’s address to that part 

usually the bottom—where the corporate name is use 

ame also govern the use of expressions such as “manuf: 

“packed by.” When such an expression precedes a corporate 
gives support to the presumption that the corporate name 


used as a trade name rather than as a trade-mark, becauss 


( 


the name is used as a trade-mark the words “manufactured by 
} 


e superfluous, the function of a true trade-mark being t 


‘ 
bik’ 


the questions: Whence does this come? Who made this 


The reasons for restricting the use of “manufactured by 
the like, to that part of the label where the corporate name appears 
a trade name are so apparent that discussion or extensive illustr 
tion of this earmark of nontrade-mark use seems unnecessary. On 


example has already been given In another case of refusal to registet 


corporate name, “Mird. by Optomechanisms In 


1 


appeared on the specimens.” 


Here, again, an exceptional decision helps to 
application to register “Sgt. Eddy,” displayed as a 
as a trade-mark f O*V holsters and tov p 
had been refused by the examiner on the grouns 
iled to show use of the term as a trade-mark 
ly in conjunction with the phrases “Made bv” or1 
graphed by In reversing the decision. the comm) 
that the applicant’s president, Edward J. Beil, had 


{menrice oundr ve on, cited a Oe parte 


wtnote footnote 30 
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Eddy” as a pseudonym and that the facsimile signature “Sgt. Eddy” 
had served as a “house mark.” The commissioner said that when the 


class of purchasers of the goods was considered, there was little if 


any question “but that they would rely upon the facsimile signature 


of ‘Sgt. Eddy’ to identify the products and to distinguish them from 
like products of others,” and that “Sgt. Eddy” therefore performed the 


function of a trade-mark, and was registrable. 


The applicant in the “Sergeant Eddy” case was L. M. Eddy 
Manufacturing Company, Inc. and if, instead of “Made by Sgt. Eddy,” 
the legend on the labels had read “Made by L. M. Eddy Manufactur 
ing Co., Inc.,” it might have been difficult—perhaps too difhcult—to 
establish the facts required to support the decision. Except where 
the facts and circumstances are quite similar to those which the com 
missioner described in this case, it is better to avoid the use of expres 
sions such as “manufactured by” as part of the trade-mark display of 
the name 


How to Display Corporate Name As Trade-Mark When Used With 
Other Trade-Marks.—lt is well established that “in principle, there 1s no 
possible ground for refusing to recognize any number of trade-marks which 
are really such,” even though they are used together,*® and the Patent 
Office recognizing this principle, sets no arbitrary limits to the number of 
trade-marks which may be used together and registered for the same 
goods.” But such recognition and registration of multiple trade-marks 
presupposes that as a matter of fact each mark does function, independ 
ently, as a trade-mark, and the use of two or more trade-marks to 
gether inevitably raises doubts as to whether they all do in fact 
distinguish the goods, particularly when one of the trade-marks is 
a corporate name. The initial presumption that the corporate name 
is used as a trade name and not as a trade-mark is more difficult 
overcome when another trade-mark appears on the same label, espe 


cially when the other mark is without doubt a true trade-mark 


Therefore, when two or more marks are to appear on the sami 
label and one of these is a corporate name, it is important that the 
corporate name be featured and displayed as a trade-mark and that 
it be given no less prominence than the other marks. Failure to d 

* Ex parte L. M. Eddy Manufacturing Ex parte Minneapolis-Honeywell Rea 
Company, Inc., 111 USPQ 285 (Com. Pat lator Company, 99 USPQ 422, 423 (Com 
1956) Pat 1953) Juilliard v. American Wooler 


®* Loonen v. Deitsch, 189 F. 487, 492 (DC Company, 77 USPQ 21 (Con Pat 1948 
N. Y., 1911) 
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this was a reason for the rejection of an application to register the 
words “Walker Process Equipment Inc.”” The way in which the appli 
cant’s address appeared on the labels was also involved and, elsewher: 
in this article, we have discussed the case in this connection, but the 
main reason for the refusal of registration was that the most prominent 
feature of the applicant’s labels was another trade-mark, “Proquip,” 
displayed in large italicized capital letters, in a panel.** In sustaining 
the commissioner's refusal to register the corporate name as a trade 


mark, the Court of Customs and Patent Appeals said: 


Since th ord “Proquip” is a trade-mark, it must necessar 
listinguisl | oods to which it is applied, and beins 
I yvecimens pre sented, it is obviously inter 
of identification The words “Walker Process 
ssary SO tar as any trade-mart 
sufficiently identified withou 
be considered to be 
trade-marks may be 
the usual practice 
a label is a word which is 
uuld be that the remaining 


, 
le-mark 


In a somewhat similar case the applicant owned a regi 
ot the word “Duncan,” which it used as a trade-mark and which was 


not questioned as its registered trade-mark. When it applied for 


registration of its corporate name, “Duncan Electric Mfg. ¢ 
| 


submitted specimen labels in which “DUNCAN” appeared in 


} 


irst lines and the corporate name and address were i 
two lines, and in some of the specimens the word “Duncan” appe: 
separately displayed. This was noted by the commissioner in ref 


registration.*® The court sustained the decision 


\ label designed with a view to meeting these decisions 


to prove unsatisfactory as a label. In many instances it may seen 


preterab to forego registration of the corporate name rather thar 


bel thus restricted or distorted. To forego registration would 
that the corporate name could not be protected because 
it seems likely that the principles to which we have referred 


ghts 


would also be applied in cases involving claims of trade-mark ri 
in corporate names under common law, so that a corporate name used 
a label in a way that would not satisfy the Patent Ofte: 
‘Ex parte Walke Process Equipment “ Ey parte ] ar 86 USPQ 
‘ompany, cited at footnote 28 Pat 1950) 
ipplication of Walker Process Equip Duncan ] 4 Vanulactu 
Ine cited at footnote 20, at p. 331 pany 1 Varzall ted at footnote 
P. A., 1956) 
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not be protectable as a trade-mark under common law, nevertheless, 
as the Supreme Court has said, whether the corporate name is regarded 
as a trade-mark, under common law, or as a trade name “is not often 
material, since the law affords protection against its appropriation in 


either view upon the same fundamental principles.” * 


When Label Should Disclose Trade-Mark Ownership 


\ label marked with a trade-mark and with no other indication ot 
source is rare nowadays, but this is not because of any requirement 
that ownership of the trade-mark be disclosed. Rather, it is because 
the name and address of the manufacturer or distributor is among 
the minimum labeling requirements of the Food, Drug, and Cosmeti 
\ct and of substantially all other federal statutes which regulate 
labeling, and a large proportion of merchandise now is covered by 
one or another of these statutes. The principle of anonymity in trade 
mark use, well established under common law,** remains unchanged, 
and this principle has also guided the Patent Office, which has held 
that consumers need not necessarily be informed as to the identity 
of the trade-mark owner, and that omission of the trade-mark owner's 
name in the marking of the goods is not a ground for refusing regis 
tration 


This rule has been followed, also, in granting registration where 
the specimen labels have shown the applicant's trade-mark without 
the applicant’s name, but with the name of a distributor or 
whose relationship is plainly indicated.*® Nevertheless, in 
decided in 1954, where the applicant was an individual named 


Stevens and the specimen labels showed the mark used with the 


statement, “Distributed by Craven Products, Inc., Ramsey, New 


Jersey,” registration was refused until and unless the applicant showed 


that the use of the mark by Craven Products, Inc. actually inured to 
the benefit of the applicant.*® But this requirement appears to have 
resulted from an amendment of the application to include a statement 
to the effect that Craven Products, Inc. was a “related user” under a 


license agreement and that the applicant controlled the nature and 


American Foundries v. Robertson, cited Goldring 1 Printz-Biederman 89 USPQ? 
it footnote 18 285. 286 (Com Pat 1951) Lehn & ! 
“ Saalfield v. Merriam, 238 F. 1. 8 (CA46 v. Avon Products, 83 USPQ 258 (Cor Pat 
1917) Baver 1 United Drug Company, 1949): Penrith-Akers v. Krim, 76 USPQ 60 
cited at footnote 7, at p. 509 61 (Com. Pat., 1947) 
“ Pro-phy-lac-tic Brush Company v. Law- “ Sanford Ink Company 1 Stevens 
son, 32 USPQ 262, 263 (Com. Pat., 1937) USPQ 454, 455 (Com. Pat., 1954 
Ex parte Bernhard Ulmann Company, 
36 USPQ 271 (Com. Pat 1938). See also 
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factured product, failed to provide a satisfactory answer to this second 
question, and thus violated the proviso in Section 5 that the mark 
must not be used “in a manner to deceive the public.” With reference 
to the license agreement in this case, which provided that the use 
of trade-marks by the manufacturer or licensee should inure to the 
benefit of the applicant as licensor, the commissioner remarked: 


Unless a mark is used openly, however, in such manner as to identit 
duct on which it is used as a product of the applicant, the applicant may 
ses of registration, claim that the use inures I 


the terms of any agreement which may exist between 


In this decision the commissioner offers the following suggestions 


for the proper labeling of a product manufactured by “ABC Company’ 


in accordance with specifications and instructions of “John Doe’ 
Manufactured for John Doe by A B C Compa 
or 


Manufactured by A B C Company under authority of John Dos 


These formulas, or similar phraseology, “would clearly support 
a conclusion that the use of the mark by ABC Company inures to 


the benefit of John Doe.” 


The Donald decision, which is now on appeal to the Trademark 
Trial and Appeal Board under Rules 2.141 and 2.142(a), is presently 
the authoritative pronouncement on labeling under Section 5. This 
raises the question of whether it is possible to use a licensed trade 
mark in any way that will satisfy the Patent Office and yet preserve 
the anonymity of the trade-mark owner. The result of the appeal 


will be watched with interest. 


Although not included among the formulas recommended i 
the Donald decision, it might be possible to meet the objections which 


were the reason for refusing registration in that case by placing the 


name of a licensee or “related company” on the label without disclos 


t 


the name of the trade-mark owner but in such a way that the 


ing 


public would be informed that the goods had been manufactured under 


~ 


a license, or by a “related company,” somewhat as the names of 


distributors have been used without the names of manufacturers 
but with their relationship to the goods clearly indicated 

Ordinary distributors are in a different position. The facts in 
the Craven Products case were exceptional, and even in that case 
it was indicated that if the evidence with respect to the relationship 


* See cases cited at footnote 45 Sanford Ink Company v. Stevens, cited 
at footnote 46 
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Thomas W. Christopher is visiting professor at the University of California 
Law School, at Berkeley. 


Product Liability —In a case of first impression, dealing 
cigar stub in a soda-pop bottle, the Supreme Court of Oregon, in a tort 
case, dealt with the effect of lack of complete control over the bottle 
by the defendant bottler.' The question, when the bottler does not 
have such control, is whether the plaintiff must affirmatively prove 
that the substance was in the bottle when it left the control of the 


defendant bottler 


The plaintitf bought the drink in a coffee shop, the 
‘ning the bottle and serving the drink in the bottle fter 
a portion, the plaintiff discovered the foreign substance 
Che bottles had been stored in a storeroom in the cotfee sh¢ 
after they left the control of the bottler, and competitors and othet 
third parties had access to this room. The waitress testified that the 
bottle in question appeared normal and not to have been tampered 
with. The bottler introduced evidence of the care used in bottling 
Since it was possible for a competitor or other third party to have 
tampered with the bottle after it came to the coffee shop, does the 
plaintiff have the burden of affirmatively establishing that the cigar 
stub was in the bottle when it left the bottler? If this question is 
inswered in the affirmative, the plaintiff in such cases will have 
heavy burden. Where the storeroom is accessible, he would have 
to show that in fact no one did slip in and insert the foreign substance 


()n the other hand, if the answer is in the negative, the defendant 


has the hard task of proving that the contamination did in fact happet 


after its control ended 


Some courts hold that the lack of exclusive control depri 
plaintitf of the mght to rely upon an inference that the mishap 


occurred while the bottle was within the control of the defendant 
Keller v. Coca-Cola Bottling Company, 

CCH Food Drug Cosmetic Law Reports 

* 22.569, 330 P. 2d 346 (Ore 1958) 
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Che Oregon court rejected this rule. Rather 


it held that delivery 
to the plaintiff in the usual and normal course of distribution of 


bottle containing a foreign substance raises, without further elimina 


tion of the element of tampering, an inference of lack of care | 


DY the 
defendant sufficient to avoid a directed verdict. It may be added that 


the court distinguished the foreign-substance situation, as here, from 
x 
the exploding-bottle case, saving that in the latter there 
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where a waiter was injured by an exploding bottle, on the ground 
that the waiter was not a consumer.® The federal court, in light of 
these decisions, felt that Texas courts are only willing to waive privity 
in regard to a consumer and the retailer or the manufacturer. Since 


the plaintiff here is not the consumer, privity is required. 


It is unfortunate that the case arose in federal court, for the 
final answer now must await a suit in state courts. But if this is the 
lexas attitude, it represents a modification of the common law, in 
respect to privity, only in manufacturer (or retailer) and consumer 
situations. It may be added that the court said nothing as to the rule 
if plaintiff had sued X, the immediate seller, and the latter had sued 
the defendant (or brought him into the suit by plaintiff). With privity 
it would appear that the defendant would ultimately be liable on 
warranty theory. In a negligence case, the question of res ipsa | ] 


would come in 


Privilege of Attorney's I rpert In an exploding bottle case,’ the 
attorney for the defendant contended that a communication between 
an attorney and a science expert employed to assist him in the defense 
is privileged. The defense attorney had voluntarily (by stipulation) 
given a copy of the expert's report to plaintiff's attorney. At a hearin 
to take the expert’s deposition, the plaintiff's attorney sought 
papers, pictures, X rays, ete., which the expert had regarding 


bottle, and the defense claimed these were priviieged 


exact ground of the ruling by the court, upholding 
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ANNOUNCING ... 


CCH’s Brand-New Guidance on Corporation Law, 
Business Controls! 


If you need understandable guidance on the rules affecting corporations and their 
business operations under today’s conditions . . . contmuing, dependable help that com 
bines authority and simplicity in bringing you the latest answers to your everyday 
corporation law and business management problems 


then you'll welcome CCH’s brand-new, just-announced 


CORPORATION LAW GUIDE, and our “Charter Subscription” 


Timely “GUIDE Reports” Keep You Posted on Everything i gular “GUIDE Reports” 


keep subscribers on top of latest changes, new methods for planning and managing 
corporate affairs and transactions . . . with expert CCH Editorial Explanation that 


e@ TELLS you what the new rules mean, instead of only what they say 

e CUTS ACROSS federal and state rules, showing you how they apply to 
activities 
CLARIFIES new trends and policies and shows you how to get the most out 
CONCENTRATES on practical information needed to make corporate decisi 
RED-FLAGS dangers—new “doing business” angles, taxes on interstate activities, 


POINTS OUT new opportunities—government contracts, tax-option corpo 
executive compensation methods, government aids to business, closely held cor 
etc.) 
EMPHASIZES clear understanding by explaining how new rules affect familiar practices 
REDUCES involved federal and state requirements to A-B-C simplicity 
You'll especially like the separate “Summary” that gives you the 
highlights of new happenings and directs you to the accompanying 


“GUIDE Report” where each is covered in full. (No extra charge 
to subscribers for this special editorial feature ) 


Two Big New GUIDE lVolumes—Included Without | ! wroe—*"( 
receive two brand-new GUIDE Volumes at no extra charge to start them off wi 


most effective corporate control techniques and methods. Everything needed 


—nothing helpful has been overlooked by CCH Editors in shaping up this big “package” 


of corporation guidance. For the GUIDE goes far beyond basic corporation acts by 
bringing together and reflecting all pertinent federal and state laws and business contro 
in a dramatically new and different way With EXPLANATION, simple, easy-to 


understand explanation of all the rules affecting corporations 


‘henever the GUIDE analyzes a business opportunity or a business problem, 
WI! ; PI ; | 
expert CCH Editors tollow through to show you how to gain all potential benefits 


and sidestep all possible pitfalls. So whatever your interest in corporation law and 
management, you’re sure to value the help of these two new GUIDE Volumes, the 


continuing “GUIDE Reports,” and the separate “Summary.” 
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